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The introduction in India of the Excess Profits Tax and 
the consequent legislation relating thereto, in the shape of the 
Excess Profits Tax Act, 1940, called for a commentary on the 
provisions of the Act, almost all of which have been taken, in 
sonae places verbatim, from the English law, as embodied in 
the recent United Kingdom Finance Act, (2) of 1939. Some of 
the provisions are of a decidedly intricate nature and, though 
drafted by expert English draftsmen, still needed an elucidiation 
m the light of the previous law and case-law on the .subject 
as it existed in 1915-19. 

The main and important sections and provisions of the 
Act, e.f> those relating to totandard Profits, Deficiency, Inter- 
connected Companies, Computation of Profits etc., have been 
exhaustively dealt with and explained by means of apt and 
appropriate illustrations. The main provisions of the Income-tax 
Law made applicable to the Act have also been introduced in 
order to make the book self-contained. A digest of the English 
and Indian case-law relating to Excess Profits Duty, as 
enacted in 1915-1919, Ixith in United Kingdom and in India, 
ha-i also been made a part of the book to render the 
compilation more helpful The English and Indian case-law, 
though already noted in its proper place in the commentary, 
has also l>een added in the shape of digest in order to enable a 
full and complete exiwsition of the cases in the light of the 
detailc<l • facts thereof. Both the United Kingdom and the 
Indian Excess Profits Duty Act, of 1915 and 1919 respectively 
and the United Kingdom Excess Profits Tax Act (2) of 1939, aa 
also the Indian Income-tax Act 1922 (Amended 1939), have 
been given in a separate Part, in order to facilitate easy 
reference. 

A comparative table of the present Indian Excess Profits 
Tax Act, 1940, indicating the provisions of the Bill as introduced 
in the Indian Legislature, as amended by the Select Committee 
and as finally improved by the Assembly and assenteQ to by 
the Governor-General has been given, with a view to explain 
the various changes iuade>and to give an ‘idea ^f, the principles 



underlying these changes. An exhaustive Subject Index of all 
the Parts adds to the utility of the Book. 

No attempt has been spared to make the book self- 
contained, self-explanatory and useful and it is confidently 
hoped it will render such useful assistance to all parties 
concerned as it is intended to do. 

It is indeed a point of great regret that the Legislature 
have, apparently in the hurry of affairs, failed to give illustra- 
tions under important and difficult provision of an Act which 
relates to a very important branch of a heavy taxation. We 
hope the illustrations given by us are’ quite in accord with the 
' provisions for which they stand. 

At the end, I have to express my gratitude to 
Mr. C. L. Varrna for his kind assistance rendered in the 
course of the compilation of the book. 

Delhi, 15th May 1940. Author. 





Excess Profits 'Fax Act, 1940. 

PHKT I. 

IMTRODUCrORY. 

Genvral ; — The impoaition of ‘ Exceas Profits ’ Tax by the 
State in cases of emergency has been jostified both from the 
administrative and economical ix)int of view. It is a method 
of equal ixing the burden of taxation on the nation during ex- 
ceptional times, such as the war. 

It also prevents the concentration of wealth in the hands 
of a few, specially when many in the country have to sacrifice 
even their ordinary necessities of life at times of emergency. 

Excess Profits Tax is not a new tax, not new to India either. 
The same tax was levied in the United Kingdom, by the Finance 
Act (2) of 1915, during the last Great War of 1914 — 1919 and, 
in India, by E. P. D. Act (lOiof 1919. 

On the outbreak of the present War in Europe, in September, 
1939, the same tax has been levied by a legislation in the United 
Kingdom, Finance Act 2 of 1939. It has been levied in India 
by the Excess Profits Tax Act, 1940. 

At the time the I'.iU relating to the legislation was introduced 
in the Indian Legislature, it was considered that the imposition 
of the tax was comparatively earlier than it was at the time of 
the last War. While in India, at least, it was considered to be 
decidedly a ‘premature’ step, the levy of this tax in England, 
could not at all l>e said to W premature, as, though the w’ar in 
Europe was actually announced in .September, 1939, prepara- 
tions, — or to put it mildly, precautions — for War had been 
going on since many years before September, 1939. If the 
introduction of the tax was, at all, premature, or was considered 
to be so, so far as India was concerned, it might obviously be 
ascribed to England's experience of the last War. On this 
point, the Hon'ble the Finance member pointed out in the 
Assembly that at the time the 1919 Act (Excess Profits Duty) 
was introduced, after the War, it was said it was too late, as the 
profits sought to bo taxed had already been made and appro- 
priated or dissipated. He asked if it was too late after the War, 
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and ' premature ’ now, when was the time for it ? In jnstifyin/ 
the introduction of the bill at this stage, the Hon’ble the Finance 
Member observed : — “ Once the justics and desirability of the 
Bill was accepted it uus infinitely better to introduce it as early 
as possible 


Some strong opposition and passionate protest against the 
bill was made and exception taken to the introduction of this 
exceptional measure to add to State coffe^ without first feeling 
and expressing to the country in facts and figures the details and 
need for the money to be received by such a sweeping measnre, 
in particular, as it was considered in all business quarters and 
by almost all the business magnates in the country that the 
. measure would, at the time, tend to cripple the various industries 
in India, already struggling to exist and may extinguish many. 

Expression was, in some quarters, given even to the idea that 
it was not intended to be a mere War measure but a ‘ permanent 
measure'. The expression at the outset of the “ Statement of 
Objects and Reasons ” that " the outbreak of war, while it has 
necessitated greatly increased expenditure by the Government 
on defence and other services ” was, it was said, to be ignored 
as if not being there. The entire measure was dubbed as a 
death-blow to the Indian industries. 

Another accusation laid at its door was that the bill chose 
a period for determining standard profits which was a period of 
general depression. It was tantalized also as being inopportnne, 
having been introduced without any proof that Excess 'Profits 
had at all accrued and if so, to what industries in particular. The 
legislation was said to be pernicious as it afifected not only 
all industries without any exception but indirectly affected agri- 
culture also, ultimately. It was further considered that the 
measure would affect not only the limited number of assessees 
as stated by the Hon'ble the Finance Member in the Assembly, 
but a thousand of shareholders in companies also. 

The Government, it was alleged, did not, before introducing 
the tax, look into the insuperable difficulties that confronted 
those who were to supply, in the matter of getting raw materials. 
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While, as stated in para 3 of the Statement of Objects and 
Reasons, the necessary provisions relating to the computation 
of profits and capital, followed closely the provisions relating to 
Excess Profits imposed in the United Kingdom by the Finance 
Act, 2 of 1915, the Government had, it has been alleged, failed 
to appreciate the distinctly wide differences existing in the 
conditions of the two countries. 

The English measure, it was pointed out, was the culmina- 
tion and consolidation of various other measures adopted under 
“ The National Defence Contributions”. Each and every mea- 
sure in the United Kingdom was taken after giving a full hear- 
ing to the case of each and every industry, large and small. 
Moreover, it was pointed out that long preparation for war, 
before it actually started in September, 1939, had the effect of 
stimulating many industries, which profiteered already and there- 
fore, this measm'e of taxation had the justification in United 
Kingdom of the actual accrual and existence of abnormal profits 
to many industries before it was levied. That was not. it was 
said, the case in India. 

It was ix>inted out that the Dominions of Canada also adopt- 
ed the measure of Excess Profits Taxation, but Canada had 
exempted several industries from this tax. Then, the Canadian 
Bill, it was pointed out, had several redeeming features. It pro- 
posed to tax excess profits for 1940-41 and had the one great 
advantage that the tax was graduated in relation to the paid op 
share coital pluH Reserves and the profits were computed after 
the normal tax (Corporation Tax) was deducted. The Indian 
measure, it was (xiinted out, lacked all these features. As 
against the redeeming features of the Canadian legislation, the 
Indian Legislation on the subject aimed at taxing profits which 
were compared with the profits of lean years. 

The above and similar further objections were taken to the 
Bill before it was referred to Select Committee. Most of these 
were met by the Hon’ble the Finance Member in his speech 
introducing the Bill. 

In introducing the Excess Profits Act Bill .in the Assembly 
the Hon'ble the Finance Member in dwelling on the moral and 
fiscal justifeation of the Bill said that it rested hif the principle 



4 Bxcbss Promm Tax Act, 1940 . 

of social jastioe first, but that he would take his main stand on 
the concrete fiscal footing, namely, that a country, engaged in 
war, was inevitably involved in additional expenditure mainly on 
defence, and that it was, therefore, just that in raising additional 
revenues necessary to cope with this additional expenditure the 
Government should tax increased profits which, like the in- 
creased expenditure, arose out of the war. That, he declared, 
was a principle which no right thinking man would controvert. 
To resort to general taxation in these conditions, lie said, would 
be to aggravate inequality. 

The Bill was ultimately referred to a Select Committee and 
many of the provisions thereof objected to ns stringent were 
modified. The minimum amount of taxable profits was raised 
from 20,000/- (twenty thousand) to 30,000/- in the Select Com- 
mittee and ultimately to 36,000/- [Section 6 (-1) of the Act]. The 
chargeable accounting period gave up the period from Ist .\pril, 
1939 and commenced from 1st Sepleinber. 1939 .\l>ove all, 
by an amendment to the Preamble of the .\ct, a periodical review 
of the enactment by the Liegislature was assured. Profits from 
Life Insurance business were exempted from taxation under the 
Act by the Select Committee, mainly on the ground that such 
profits could not be determined annually but were subject to 
triennial or quinquennial valuation and that there was a reason- 
able presumption that life insurance business would not make 
any additional profits out of war conditions. 

The other forms of insurance were, of course, not'affected 
by the above exemption. 

Principle of Excess Profits Tax : — As already slated alx>ve, 
the main principle underlying the levy of Excess Profits tax 
by the Government is to find funds to meet the extraordinary 
expenditure to be incurred during times of emergency of war. 
During the abnormal times of w'ar, abnormal purchase of certain 
articles has necessarily to be made by the Government and those 
dealing in such articles make abnormal profits, as a consequence. 
It is, therefore, but fair and equitable that persons carrying on 
such businesses as make these abnormal profits should share the 
same mth the Afiministration. 
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And, as it is well nigh impossible to determine whether the 
abnormal profits sought to hit by the tax arose directly out of 
war and war alone all excess profits from business (.excepting a 
few) are assessed to tax during the war conditions, irrespective 
of a scrupulous scrutiny as to whether the excess in profits of a 
certain business is the direct result of war and war alone. Huch 
a sharp line between war profits and other abnormal profits 
accruing during the war conditions prevailing at the time, it is 
impossible to draw and as such, excess profits arising from 
business during the war conditions are generally made subject to 
this tax, exempting those only as cannot reasonably be expected 
to make abnormal profits. 

While introducing the E. P. T. Hill in the .\ssembly the 
Hon’ble the Finance Member jiointed out that the imposition 
of the tax rested on social justice. And the question that 
the Indian Excess Profits Tax Act, 1940, would not only 
tax war profits but would draw in normal profits also, arose 
during the course of general discusbion on the Bill in the 
Assembly. " 1 come now to the most important issue l^fore 
us, viz., that this Bill is intended to get for Government a share 
in the war profits, profits due to the war, bat it is not intended 
to get for Government a share in the normal profits. That is 
what the Statement of Objects and Iteasons says, —that they 
want a share in the war profits. Now I will give you many 
instances where Government will get a share in the normal 
profits. Thi.s Government, while they talk of social justice, and 
rightly 4oo perhaps, are out to get, over and above the income- 
tax, a portion of the ordinary profits such its would have accrued 
had there been no war, 1 will give you two or three instances. 
A company enlarges its business, increases its out-turn, hoping 
to get very gootl profits out of that increased outturn. It spends 
lakhs, croros of money in machinery, in extra buildings, in the 
expansion of its business. The machinery was orderetl out long 
before the war was thought of, the buildings were constructed, 
say, before the war broke out, the machinery also came into 
operation before the war broke out, But the profits from that 
increased outturn will accrue in the chargeable accounting 
period. What is the allowance allowed by this Bill A petty 
amount of percentage on the increased ca^tal. Is not that 
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taking a part of the profits not due to the war ? By all means, 
take your profits on that outturn which is due to the war, but 
do not take such part of the profits which would have accrued 
from that extra expenditure had there been no war. Then, take 
the case of a windfall to a company, a firm or an individual. I 
am going to give you n concrete instance. There may be claims 
by a firm against another firm, by one company against another 
company. The case may go to a Court of law, — to the High 
Court. The decision may go in favour of the plaintiffs, and 
the Court may award a certain amount of money to the plain* 
tiffs. That money may not be capital, the Income-tax 1 >epart- 
ment may hold that it is income and, say, your income should 
go up by that amount. Nothing to do with the war ; merely, 
to do with certain legal claims made by one party against 
another, which may benefit one party at the cost of the other 
party. Such income will go into the chargeable accounting 
period, it will not be in the standard period and Government 
will promptly .seize 50 per cent of it. There is no provision 
in the Bill for such a case. {Sir Coicasji JehangirK How would 
you define war profits “■* (Mr. M. A. Jinnah). 

Now, the main ground on which this Bill is pressed is this — 
that the Government have got to incur extra expenditure be- 
cause of war cunditious and that expenditure has got to be met 
and what more equitable source of taxation than the war profits. 
Putting it on that basis, I do not think that one can find any 
serious objection to that. It is quite clear that if Government 
have got to incur legitimate expenditure owing to war coaditions, 
that expenditure has got to be met. And I quite agree that 

it is very difficult to suggest a more equitable source 

the first question I would like to draw the attention of Honour- 
able Members to it is this that the Select Committee and the 
Honourable the Finance Member will l>ear in mind that the 
first proposition of his is a general one, — that profits arising out 
of war conditions should be taxed. Now, are they going to 
make any distinction between profits which will arise directly 
and solely due to war, and profits which will arise indirectly 
because oJ the war ? I do not know whether I have made my 
positioa clear. Take a big contractor. He is not concerned 
with any basine»s*except te> supply to the Army Department, 
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Bollly for war purposes. Now he makes, we will say, an excess 
profit. I do not know how you are going to ascertain his excess 
profit; but if you do, any how you will get fifty per cent of it. 
Take an ordinary trade or normal business, which also makes 
excess profits due to the war conditions. Are these two to be 
considered on the same footing and are they both to pay on the 
50 per cent, basis ? {Hr. 3f. A. Jinttah) 

An excess profit tax is a much more equitable way of raising 
money than an increase in income-tax. The principle that the 
State should get a part of the profits accruing from the war is 
correct and should be accepted by business men in India. 
The tax is both inevitable and in principle unexceptional 
{Dr. R. D. Dalai). 

The point of taxing Excess Profits not arising directly out 
of war was explained by the Hon’ble the Finance Member 
in his reply, thus : — In times of war profits arise not merely 
from the direct supply of the materials of war, but from a large 
number of transactions which are inseparably connected with 
that essential features of a war time situation. There is a 
general quickening of the whole tempo of economic activity, 
and that has its roots in the imperious demand for the necessities 

of war. It is not possible, to make philosophic distinctions 

between the degree of relation which certain industries have to 
the facts of war and that of others. I am prepared to admit 
that there may be cases, in which it may be possible to establish 
a complete isolation of the fortunes of the business from the 
economic Circumstances of the war. That is a matter on which 
I should be very happy to have the advice and assistance of 
the Members of the Select Committee. But I cannot hold out 
the hope that I would be prepared to go into a meticulous 
discrimination l)etween industries which supply directly the 
needs of war and those which supply the needs of those which 
supply the needs of war. 

“If what is meant is that there will be a certain category 
of profits which cannot be proved by a strict process of 
demonstration to be due to'tbo war and that the tax will be 
levied on such profits, I agree that that is the case. But I am not 
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prepared to admit that is ueoeasartly a serious criticism of thcr 
measnre. The principle of this Bill is not the taxation o£ 
profits which can be demonstrated to be due to the war ; it is 
the taxation of excess profits arising in war time and in war 
conditions, because it is based on a principle ot priority of 
taxation, namely, that the cost of the additional defence measulres’ 
should be Iwrne in the first instance by those who in the 
conditions of war find themselves not worse off but better off. 
Now, I myself l>elieve that the vast majority of people who 
find themselves better off during the war are better off because 
of the war. The economic conditions of modern states are 
so organically interconnected that it is, in my opinion, impossible 
for so {)owerful a factor as war to be applied to the economy 
of state without affecting every asjiect of it ; and I attach very 
little importance to theoretical or metaphysical case which is 
so frequently stated of a business which is making profits in 
the war but w’ithout any connection whatever with the war. 
However, even if I granted that such a case can exist, what 
does it amount to It amounts to this. You have to raise 
revenue in order to meet the additional expenditure which is 
thrust ui)on you and which you have to assume in war time. 
In looking round for the sources of your new taxation, will 
you refrain from taxing definite war profits Wcause it can be 
argued that any measure which is devised to tax war profits 
will also {Xissibly affect a small number of persons who, though 
they are making additional profits during the war, are perhaps 
not making additional profits bscause of the war ’ 
iSir Jeremy Haisiim ii). 

It would, thus, appear that, though the principle of Excess 
Ihrofits Tax Act is, in esse, to tax mainly such excess profits 
as arise out of war alone, it has incidentally to tax such other 
excess profits also as might arise out of and during the war 
conditions, no “meticnlous distinction” being possible to be 
made between the two. The principle such a tax has been 
well recognized all over. 

Nature & Scope of Tax (1) Excess Profits Tax, thongb 
introduced (Ixjth in England and India) w ithout reference to any 
limit of time, is, never-the-less, "clearly of the nature of a 
temporary’ tax related to abnormal conditions and likely to be 
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terminated when those conditions are ooneidered to be no 
longer in existence” 

All the same, Excess Profits Tax, though leviable nsaally 
only in the conditions prevailing daring existing hostilities, 
is leviable on profits arising oat of certain bosinesses 
only, and on sach profits as are in excess of the profits of the 
pre-war standard period and have accrued daring the chargeable 
SMSCOunting period. Like income tax, the tax is not chargeable 
on income, profits or gains from whatever source arising. It is 
different from income tax in that it is chargeable, not on all 
or ‘total income’ but only on profits arising from certain basi- 
nesses. And it is only the excess of profits calculated in a way 
(as indicated in the Act) that is chargeable. The assessment 
of the Excess Profits Tax is on the profits of the business and 
on the person owning the business or entitled to the profits* 

Since Excess Profits Tax is concerned with the profits 
arising from business alone, which is also the case under the 
English law, income from offices and employments under the 
latter law, therefore, is outside the scope of Excess Profits Tax. 
The same would be the case in India, where profits of every 
business, any part of which made daring the chargeable account- 
ing period is chargeable to Income Tax by virtue of Section 4 (1> 
(6) (*) & {it) & (c) of Section 4 Income tax Act, 1922, are within 
the scope of the tax (Section 5). Just as under Income Tax 
Act, capital profits are excluded. 

The question whether any activity or set of activities does 
or does not amount to ‘business' is essentially one of fact, there 
being no determining, test of a universal application. This is so 
also under the English law t Just as in England, ^ so in 
India, control of business is the test in case of business carried 
outside British India. 


* Per Sir W. Ayling Kt. C. J. 4 Contt Trotter and Rameeam J. J. 
a C. 1. T. Madras v. N. Oovindasami Naidu 1 1.T.C 174 (176). 

(1) Cape Brandy Syndicate v. Commissioner Inland Be^nae. I'l 
C. S&8 (869). J. & R. O’Eue 4 Co., v. Commissioner Inland Revenue 12 
C. 808 (860). 

(2) Ogilvie v. Kitton 5 T. C. 335 




10 Bzobsb Pbofitb Tax Act. 1940. 

ProfitB of a profession carried on by an individual or indivi* 
duals in partnership, which depend wholly or mainly on his or 
their personal qualifications are outside the scope of the tax. 

The holding of investments or property by an incorporated 
company or society is, however, a business within the scope of 
the tax. 

Again, all businesses carried on by one p erson ^hall betaken 
to be one business and not different businesses separately assess- 
able [Second Proviso to Section 2 (5)]. 

This is in consonance with the provision on the point in 
the (English) Finance Act (2) of 1939, which supersedes the 
provisions in the earlier Excess Profits Duty Act of 1915 and 
which was followed in India also under departmental ins- 
tructions 3. These provisions now stand superseded. 

Measure of Excess Profits : — Excess Profits Tax, as its very 
name indicates, is levied on the amount of profits of the charge- 
able accounting period that arc in excess of the standard profits. 
What is chargeable accounting period and how are standard 
profits to be determined are stated in Sections 2 (6) and 6 of the 
Excess Profits Tax Act, 1910. 

If the Excess Profits do not exceed thirty si.x thousand 
rupees, no question of liability to Excess Profits Tax arises at 
all [Section 6 (4) J. 

HISTORY OF EXCESS PROFITS TAX ACTT.— 

1. In The United Eongdom ; — (i) Tax on excess profits 
was first levied in the United Kingdom, at the time of the 
previous Great War of 1914-1919, by the Finance Act (2) of 
1916. Under the said Act, the Tax was levied as “Excess Profits 
Duty". How the profits chargeable with the said Duty, the 
pre-war standard profits and the capital employed in the business 
were to be computed formed the subject of the Boles contained 
in Schedule Fourth (Parte. I, II and III) of the said Act. The 

(3) Commissioner Income-tax, .Madras v. N. (Jovindasumi Nsidn 
1 I. T. C. 174. ^ . 
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operation of the pcoviaions of the 1915 Finance Act was extend- 
ed by the various subsequent Finance Acts, some new provisions 
relating to the Duty being added. The last one of these Acts 
so extending the provisions was the Finance Act, of 1919. 

(2) On the outbreak of the existing hostilities in 
Europe, Finance Act (2) of 1939 was hurried through the 
Parliament, having been passed without being as closely 
examined as it would have been under normal conditions. 
This time it has been passed under the title of ‘Excess Profits 
Tax’ and not ‘Excess Profits Duty’ and although the Act, as it 
stands, contains several new features that did not find place in 
the 1915 Act, yet it bears a ‘family resemblance’ to the former 
Excess Profits Duty Act. Hence, the case-law under the latter 
may well be studied with advantage with reference to the 
provisions of the present Excess Profits Tax Act of 1939. 

The main provisions relating to the Excess Profits Tax 
are contained in Part III (Sections 12 — 22), Finance Act (2) of 
1939, while Schedule 7 contains the rules. It supersedes the 
Armament Profits Duty introduced by Part III, Finance Act, 
1939 which, together with the Ninth Schedule to that Act is 
repealed by Section 20 Finance Act (2) of 1939. 

Though the Excess Profits Tax under the 1939 Act is 
modelled on the lines of the Excess Profits Duty under the 
1915 Finance Act, there are many points of differences between 
the twp taxes, in particular as to the determination of the 
standard profits. Some of the differences between Excess Profits 
Duty under the 1915 Finance Act and Excess Profits Tax under 
the 1939 Finance Act are very obvious. For instance : — 

1. By Section 39, exception {a) Finance Act 1915, 
hubandry profits were expressly exempted from Duty, but there 
is no such exemption under the Excess Profits Tax. 

2. With regards to Banking business, investment income 
of the latter is, under Excess Profits Tax, to be included^ in the 
profits (Schedule 7, Part I) Para 6 (i) Finance Act (2) of 1939, 
but a Bank's investments are not to be excluded in computing 
the Amount of capital employed in the bosine&a* (Part II para. 
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Scbedale 7), Finance Act (2) of 1939. Under the Excess 
Profits Duty Act, 191$, Banks’ investments were not to be 
included in computing the capital employed in business. (Fart 
III, Para. 2, Schedule IV). 

3. Under the Excess Profits Duty Act, the tax- payer had 
the option to adopt the statutory percentage instead of pre-war 
standard, if that was to his benefit, [Section 40 (2) Finance Act 
{2) 1916]. Under the present Excess Profits Act (2) of 1939 he 
has no such option. 

4. Under the Excess Profits Duty legislation there was 
no such provision as now exists under the Excess Profits Tax 
Act (1939) for adjustment of standard profits in tax-payers' 
favour by an increase of the same by the Board of Referees, 
where the Board is satisfied that such profits are less than could 
reasonably be expected. See Section 13 (7). 

There was some provision for exceptional cases [(Section 
40 (3) and Schedule IV Part 11, Paras 3, Finance Act 1915] but 
not so wide discretionary powers as are now vested in the 
Board of Referees. 

(5) Statutory percentage could, under certain circums- 
tances, be varied under the Excess Profits Duty Act, 1915, 
(Section 42). This is not possible under the Excess Profits Tax 
Act, 1939. 

(6) Capital employed in trade or business in the standard 
period, which brought in profits during the chargeable account- 
ing period is not to be allowed for under the Excess l^fits 
Tax Act now [Section 13 (3)] as was the case under Excess 
Profits Doty Act, 1915 [Section 41 (4», 1915 Act]. 

(7) Borrowed capital was to be ignored in computing the 
capital employed in business under the Excess Profits Doty Act. 
It is to be taken into account now with certain restrictions 
tSechedijIe 7, Part I, paras 4 and 6 (3), Part II, Para. 37]. 

(8) The provisions as to chargeable accounting period 
diffrar now froa> those under the Excess Profits Duty Act,1916, 
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2. In India. (1) An Act for levying Tax on Excess Profits on 
the lines of the English Finance Act (2) of 1915, was passed in 
India, towards the end of the last Great War of 1914-1919. Its 
provisions were mainly similar to the United Kingdom Act of 
1915. This Act was in force for a very short period and hardly 
any complications arose in the administration of it in this 
country, the provisions of the same being meagre and simple. 
It was in force when the Income-tax Act of 1918 was being 
worked for income-tax purposes in India by the Kevenue 
Officers. 

(2) The present Excess Profits Tax Act, 1940 has been 
enacted on the lines of the English Finance Act (2) of 1939, 
not only mostly and mainly but entirely, some of the provisons 
of the English law having been bodily taken from the Finance 
Act (2) of 1939. For this reason it was dubbed in the Indian 
Legislative Assembly as a ‘blind copy’ of the English law on 
the subject, without any reference to the conditions prevailing 
in India which so widely differ from those in the United 
Kingdom. On this point the explanation of the Hon’ble the 
Finance Member was this : — 

" I have been told that this Bill is a slavish imitation 

of the English measure and, therefore, shows a complete lack 
of knowledge of Indian conditions and a complete bankruptcy 
of imagination in the Finance Department. I admit that this 
Bill follows very closely the provisions of the existing English 
Statute — I plead guilty to that charge, but I would say in 
defence that it surely must be admitted on all bands that the 
Inland Revenue machinery of the United Kingdom is a much 
more efficient instrument for producing a measure of this 
character than any one which we can call, that it was a reason- 
able procedure to start with a measure which had been drafted 
by such competent hands and in relation to so complex a 
situation as is found in the United Kingdom. We did indeed 
endeavour to see what obvious changes were called for in order 
to make it suitable to the conditions of India, and in pkrticolar 
we inserted one clause which is not to be found in the English 
measure in which we took to ourselves some po^er to deal with 
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hud cases other than those which come before the Board of 
Referees ; but we were given no credit, I notice, for that 
departure from the English Statute 

The Indian Excess Profits Tax Act, thus follows 

closel}’ the provisions of the Finance Act (2) of 1939 which 
imposes Excess Profits Tax in the United Kingdom. The principal 
differences are due to the differences in the income-tax systems 
in the two countries. For example it has been possible in 
India to follow the income-tax profit more closely than in the 
United Kingdom because in the latter country the basis year for 
assessment can vary between the current year basis and the 
previous year basis For this reason, in the United Kingdom, 
instead of taking the simpler course of following the income-tax 
profits for the purposes of computing standard profits, the 
calendar years 1935, 1936 and 1937 have been taken. These 
correspond fairly closely to the “previous years" for income-tax 
for the year 1936-37, 1937-38 and 1938-39. 

The other main difference between the United Kingdom 
Excess Profits Tax and that levied in India relates to machinery, 
but the differences are more a matter of form than of substance. 
The United Kingdom tax is entrusted to the Commissioners of 
Inland Revenue which correspond roughly speaking to the 
Central Board of Revenue in India, and the normal income-tax 
appeal procedure in the United Kingdom is also followed. 
Just as in the United Kingdom there is a right of reference to a 
Board of Referees, a corresponding right has been given in the 
Indian Act also. 

Excess Profits Duty under 1919 Act and Excess Profits 
Tax under the 1940 Act. distinction between : — The 

Excess Profits Duty Act of 1919 followed in India the old Excess 
Profits Duty formerly charged in the United Kingdom and con- 
tained in general the same defects as the corresponding United 
Kingdom Duty. Perhaps the most important difference, how- 
ever, between the 1919 Duty and that in the 1940 Act is the 
exemption from Indian e-Xcess profits duty formerly granted to 
all concerns paying England Excess Profits Duty. The 1940 
Act makes no* $ach exemption but does contain the double 



15 


Bxclfls Peofits Tax Act, 1940. 

taxation relief provisions which the incidence of both taxes 
make absolutely necessary. Another difference, is in the machi- 
nery provided for administering the tax, the 1919 Duty being 
administered by the Collectors who in those days also adminis- 
tered the income-tax. 

Excess Profits Act, 1940 imposes a tax of 50% on the 
excess of business profits made after the 1st September, 1939 
'over standard profits’. The main points covered by the Act 
are : — 


(1) Business liable to Excess Profits Tax i. e., to 
which the .\ct applies. (Section 5). 

(2) Computation of standard profits (Section 6). 

(3) Computation of capital (Schedule 11, Kules). 

<4) Computation of proBts for Excess Profits Tax 
purposes (Schedule 1 Rules) 

(6) Relief in case of deficiency of profits (Section 7). 

(b) Cases of succession and amalgamation of busi- 
nesses (Section 8). 

(7) Inter-connected companies (Seition 9). 

(8) Artificial transactions (Section 10). 

. (9) Double taxation Relief (Section 11). 

(10) Penalties (Section 16'. 

These, taken together with the atlministrative portion and 
provisions as to appeals (Section 17, 18), revision (Section 19) 
and rectification of mistakes (Section 20) almost exhaust 
the entire provisions of the -\ct. Bnsinessea the profits of 
which are subject to tax are all those which, after 1st 
September, 1939, make profits in excess of Ra. 36,000 per 
annum, where they are liable to income tax [under Section 4 
Income tax Act, 1922, amended 1939 Sections 5 & 6 (4)]. Ex- 
emptions under Section 4, Income-tax Act 1922, are maintained 
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as exemptions for Excess Profits Tax purposes also, while 
profits from Life Assurance Businesses have also been exempted 
(Section 4 proviso). Professions are included in bnsiness except 
where the profits depend wholly or mainly on the personal 
qualifications of the owner and the business is not concerned 
mainly with the making of commercial contracts. 

“ Standard profits are determined with reference to the 
profits of standard period ” determined differently according to 
the age of the businesses [Section 6 (2) ]. In the case of a busi< 
ness not in existence before 31st March, 1936> standard profits 
shall at the option of the person car,rying on the business, be 
calculated by applying the statutory percentage [proviso 2 to 
Section 6 (1) ] Profits from Burma made during the time when 
Burma formed part of India are to be excluded in computing 
the atandatA profits "[SeotroTi fi (5) 3- ^ Aafioronoy of 

profits, relief shall be allowed by adjustment, or repayments, the 
principle of ‘ carrying forward ’ being applied to the deficiency 
amount till it is exhausted. [Section 7 (b) ]. 

Successions and amalgamations of businesses are to 
be ignored for purposes of the Act. The change would be 
ignored and a new business deemed to have been set upon a 
change (Section 8) losses and profits of subsidiary companies 
shall be treated as those of the principal company [Section 9 4)]. 
Fictitious and artificial transactions are not to be recognized 
so long as they are intended to reduce profits taxable under 
the Act (Section 10). 

A number of companies will be liable to the exeds profits 
tax charged in the United Kingdom and also to that charged 
in India, and provision is, therefore, made for the granting 
of double excess profits tax relief. National Defence Contri- 
bution is to be taken as Excess Profits Tax paid in United 
Kingdom and similar relief is to be allowed in respect of it 
also. The relief is available in case of Excess Profits Tax paid 
in Indian States also. [Section 11 (1\ proviso]. Excess 
Profits Tax is allowed as a deduction in arriving at the profits 
for incgme-tax purposes, i.e., income-tax is charged on the net 
amount remaining after deducting the excess profits tax which 
has been charged. 
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This exhausts the priacipal provisions for determining 
the amount of Excess Profits Tax payable. There is very 
little to be said for the administrative aide. The normal 
procedure will be an assessment by Excess Profits Tax 
Officer, (under Section 14, after notice under Section 18) 
Profits escaping assessment may also be assessed at any 
time within five years (Section 15). Normally, an appeal 
will lie to an appellate Assistant rommissioner (Section 17) 
and a second appeal, only in case of imposition of penalty 
or enhancement of assessment or penalty, will lie to the 
Commissioner (Section 18). The latter is also given the power, 
as under the Income tax Act, to call for records and pass proper 
orders therein, where necessary (Section 19). Mistakes may 
be rectified by the Commissioner within four years (Section 20). 

The Act also contains the usual provisions for penalties 
for failure to furnish returns or statements or for making 
false statements. It is to be noted in particular that the 
provisions as to the submission of returns voluntarily, made 
compulsory by the 1939 (Amending) Income>tax Act, do not 
find place in the Excess Profits Tax Act. 

Withal the fact that some of the provisions of the Act 
have been modified in favour of the tax-payer by the Select 
Committee, a lot would, of course, depend upon how the Act 
is interpreted and administered. The provisions of the Act, 
based as they are the United Kingdom law, will have ultimately 
to be interpreted mainly in the light of the latter, as contained 
in the judicial decisions of that country under the Finance 
Act, 1915. 
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An Act to impose a tax on Excess ProBts arising oat ot 
certain business. 


Whereas it is expedient to impose a tax on excess profits 
arising out of certain businesses in the conditions prevailing 
during the present hostilities ; 


It is hereby enacted as follows : — 


1. (7) 7'his Act may he called the Excess Profits Tax 


Sli*rt tUIr, 
cx<«At aad 
COflUBCflC«- 
mcfft. 


^Icf. 1940. 

(2) It e.rtcnds to the whole of British India. 


(3) It shall come into force on such date as the 
Central Government mat/, bp notification in tht of^cial Gazette, 
appoint. 


Preamble ; — A preamble always prefaces all Acts of the 
Legislature. It has its use.?, the main one being the indication 
of the object and purpose of the particular piece of legislation. 
The preamble, it has been said, is not a part of the Act itself 
but a mere recital. It indicates the scope of the Act and fur- 
nishes a key to its construction,- and may be referred to in case 
of ambiguity .•* Where the enactment is not ambiguous, the pre- 
amble cannot override it. * A preamble has other uses also, 
for inst.ance, it may be u.sed to restrain the general enactments 
when it is necessary to do so for the sake of convenience 


The preamble of this Act has been amended by the 
Select Committee, with a view that it should contain a definite 

1. Brindftbiin Cliander Sircar Choiidliry v. B. C. Dey Choudhry. 
1!I. Bombay L. R. .108; Collector of Trichinopoly v. Lakhaman L R 1; 
■J. A. 268 (A, C.) 

2. Nua Houk v. The Queen; 7 M. I. (27). 

il. Ibid; Ganesh v. Kriahneyji M B. S87 Chiima v. M. Fakirud-din. 2 
M. 822. 

4. Ibid. 

6. Karnnakar Mahali v Niladhro Chaudbry 5 Uoii)2>a^ L, B. (>u2 
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reference to the real aspect and object of this piece of legislation. 
The Committee observe : — “Having regard to the proposed 
objects of the Bill, to tax additional business profits which 
accrue as a result of the conditions prevailing during the war, 
we consider that the preamble should contain a definite reference 
to this aspect of the proposed legislation. We have, therefore, 
amended the preamble to indicate clearly that this new 
taxation is related to war conditions... . . .” 

The .Excess Profits Tax Act has as its object the imposi- 
tion of tax, of course, in addition to the usual income-tax, on 
excess profits, arising frotn certain businesses. 

The term “Excess Profits’* is not defined by the Act, 
though the terms, ‘profits' and ‘standard profits’ have been 
defined in Section 2. Method for deteriiiinatiun of profits is 
laid down in the First Schedule (see notes thereunder). 

The term ‘excess,’ has to be taken in its ordinary 
sense as meaning ‘abnormal’ or ‘extra’ profits. Rule 1, 
Schedule 1, together with the provisos to the said rule, lay down 
how “profits” are to be computed for the purposes of this Act, 
to be assessed as “Excess Profits” (See under Rule 1, Schedule 
1 post. 

The term “certain businesses” indicates that the Act is 
not applicable to all businesses. Section 5 post points out to what 
businesses the Act applies and to what is it not applicable. 
See notes under Section 6 pmrt. 

The English law exempts from the applicability of Act 2, 
Finance Act, 1916, being the English Excess Profits Duty 
Act, such businesses as are enumerated in Schedule 11 to the 
said Act. 

Income from professions is exempted under the English 
Law Section 39 (c) Finance Act 2 of 1915 and according to the 
«aid Section the exemption applies to the profits of any pro- 
fession depending mainly on the {lersonal qualifications of the 
person* and not an investment of capital. There is abundant 
English case-law on the point. 

In, The Commissioner of Inland Hevenue v. Peter 
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McIntyre, Ltd., ^ the First Division of the Court of Sessions, 
the Lord President (Clyde) pointed out ; —“The exemption 
is of the profits of any profession the profits of which 
are dependent mainly on the personal qualifications of 
the person by whom the profession is carried on and in 
which no capital expenditure — or very little — is required. As 
has been seen, the present case is concerned with the profits 
earned by a company, in the business carried on by it. 
That business consists in performing for its clients the services 
of an auctioneer, valuator, and estate Agent. Such a business is, 
in part at least, what is known as a profession. This is common 
ground between the parties, and was the basis of the arrange- 
ment and instruction above referred to. But the profits of the 
company cannot enjoy exemption unless they are dependent 
mainly on the personal qualifications of the person by whom 
the profession is carried, — namely, the company itself. I do not 
doubt that the word “ person ’’ where it occurs in Section 39, 
may mean either an individual or a corporate person (see 
.Moorhead and Ct>. v. Inland Revenue, 1924 S. C. 34o) ; but 
the “ person ” by whom the profession is carried on must 
obviously be identical with the “ person ” on whose personal 
qualifications the profits are mainly dei>endent. In the present 
cokae the corporate person by whom the profession is carried 
on — namly the company, — has no personal qualifications upon 
which the profits can be said to be mainly dependent, or indeed 

dependent at all..,. 1 put nothing upon the second 

condition — as to whether no capital expenditure or only small 
capital expenditure! is required. So far as I can see, the present 

case raises no question about that It follows from what 

has been said that the profits of a professioa lERy, or may not, 
fall within the statutory exemption, according as the person who 
carries it on is an individual on the ooe hands^or a corpomte 
person on the other hand. For a professional businSi niay 
be carried on by a company as well ^ Jjy an individual, but, if 
by a company, it is difficult to see how the profits can be 
dependent on the company’s personal qualifications, for the 
simple reason that a company is incapable of personal qualifica- 
tions. That is all, as I understand, that was decided by 
6. 12 T. C. lOOo (at p. 1013)— (1927) ca% 16«»=lll)27) .So. L T. G3. 
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Mr. Justice Bowlatt in William Esplen, son and Sxeainsion, Ltd. 
V. The Commissioners of Inland Revenue, (1919) 2 K. B. 731, 
and I res[>ectfully think his decision was right. 

{Per Lord Sands.) "The Section provides that where the 
profits are dependent rnainh- on the personal qualifications of 
the person by whom the profession is carried on, the exemption 
shall hold. ” 

In Currie v. The Commissioners Inland Revenue ~ 
assessee carried on the business of the Income Tax Payers’ 
Appeal Agency and did the work of an accountant. He was 
not a Chartered Accountant, nor a member of any organized 
professional body. He specialized in income-tax, assisting 
people in income-tax matters. For his services in connection 
with income-tax matters, he frequently charged a percentage of 
the amounts discharged or recovered from the Revenue autho- 
rities by way of repayment. Little or no capital was require<l 
to caiTy on his business. 

It was held that assessee was not carrying on a profession 
exempt under Section 39 (c). 

In Durant' s case {Durant v. Cointnissioucr Inlatul Revetiue 
7-».) assessee acted in respect of insurance business as 
follows: — “ Ui>on receipt of the necessary instructions from 
any person wishing to effect an insurance against fire he 
surveys the premises to be insured and makes plans thereof; he 
advises as to any structural alterations the carrying out of which 
would, in his opinion, result in a reduction of premiums, and in 
conjunction with architects superintends the carrying out of such 
alterations; he draws up schedules of particulars of properties to 
be insured and draft policies; he advises as to the company or 
companies with which and the amount for which the insurance 
should be effected; and he negotiates with company or com- 
panies selected, and carries matters through to their final 
conclusion.” 


7. :*i T.C. -.MT 2G1. 

(7-11.) I‘J T.r. 24.5 (210, 2-A>, 2:.C)-(lf»2C*j I K.B. SCU (1021) 2 K.B 
,‘t82-!57 T,L.R. S'J . 
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' He acted as a suryeyor, valuer and appraiser only in connec* 
tion with his insurance work. 

It was held that he was not carrying on a profession. 
The profession of a journalist and editor may, however, be carried 
on as separate from public atio n business, and the prohts of the 
two may be separable for Excess Profits Duty purposes. 

This was so held in Commissioners of Inland Revenue v. 
ilaxse ^ . 

Obviously, the same exemptions apply to India also. This 
has been made clear in Section 2 (5) defining the term “business: 
see notes under Section ‘2 (5) below. When the Excess Profits 
Duty was imposed at the time of the last war, the then Excess 
Profits Duty Act of 1919 contained a schedule, (Schedule of 
excepted business, which was based on the English provisions of 
the 191.0 Finance Act) 

Section 1. ;1'. Title: — The “title" of an Act has also its uses like 
the “preamble". It is an accepted practice to refer to the title 
of an Act in construing the doubtful portions thereof. l A title 
of an .\.ct, however, would not restrict the enacting portion there- 
of when there is no ambiguity - . 

Section 1 (2; : Section 1 (2) lays down the area to which the Act 
applies. The .\ct applies t<) the whole of British India. The 
term "British India (as distinct from “India", defined by 
Section d i27) General clauses A :t, of 1B97, has been defined by 
in Section 3 (7) General Clauses Act, 10 of 1897, to mean,” all 
territories and places within Her Majesty’ Dominion which 
are, for the time being, governed by Her Majesty through 
the Governor-General of India or through any Governor or 
other officer subordinate to the Governor General of India. 

Section 1 (3): An .Act of Legislature generally comes into 
force on the day it is passed or on the date from which it 

H. 1-2 T. C. 41 (19 50 56.58.69.60, 61.62. 63). 

8-r KaUdan Snrate© Bazar Co. In r«. 1 l.T.C. 50 (5'2). • 

I. R. B. Similar Daa v. Collector of Onjrat. 1 l.T.C. 189. 

2 Mohd. All V. Assadunnisa Bibi .Suppl. Vol. B L. R. 774. 
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is expressly indicated by an enactment to operate 

Usually, an Act act has no retrospective effect, unless 
expressly provided for to operate. Matters of substance e. g, 
a right to appeal, cannot be presumed to have a retrospective 
effect, though alterations in matters of procedure may be 
presmued to have such an effect. 

2. In this Act, unless there is anything repugnant in 

DcHaitioaa. the Subject or context , — 

(/) “accounting period” in relation to any business 
means — 

(<?) where the accounts of the bttsiness are made up for 
successive periods of twelve months, each of such 
Periods ; 

(b) in any other case, such period as the Excess Profits 
Tax Officer may determine : 

Provided that in determining any accounting period 
under sub-claiise (b) tlte Excess Profits Tax Officer shall have 
regard to the period, if any, which is, or has been, determined 
as the previous year for that business for the purposes of the 
Indian Income-tax Act, 1922 ; 

(2) Appellate Assistant Commissioner’' means a person 
appointed to be an Appellate Assistant Coniruissioner of Excess 
Profits Tax under Section 3 ; 

(5) “average amount of capital” means the average amount 
of capital employed in any business as computed in accordance 
with the Second Schedule ; 

(4) “Board of Referees'" means a Board of Referees 
appointed under Section 3 ; 

(5) businet'f iiKlude* any trade, commerce or manu- 
facture or any adventure in the nature of trade, commerce or 

3. Sb, AtUur Kebmao v. CoRnnisHionar Income-Us Punjab lf»34 I. T, B. 
888; 7 I. T. C. 400, Delhi Cloth nnd Oenernl Mill* Co. v. Comtnisitioner of 
Pnnjab 18*28 P, C. S42 2 I. T. C. 4S8. 
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manufacture or any profession or vocation, but does not include 
a profession carried on by an individual or by individuals in 
partnership if the profits of the profession depend wholly or 
mainly on his or their personal qualifications unless such pro- 
fession consists wholly or mainly in the making of contracts on 
behalf of other persons or the giving to other persons of advice 
of a commercial nature in connection with the making of 
contracts : 

Provided that where the functions of a company or of 
a society incorporated hy or under any enactment consist 
wholly or mainly in the holding of investments or other 
property, the holding of the investments or preperty shall be 
deemed for the purpose of this definition to be a business carried 
on by such company or society : 

Pretvided further that all businesses to which this Act 
applies carried on by the same person shall he treated as one 
business for the purposes of this Act : 

(6‘) '‘chargeable accounting period " means — 

(a' any accounting perimi falling wholly within the tertn 
beginning on the 1st day of September, 1939, and 
ending on the 3 1st day of March, 7947, and 

(b) where any accounting j>eriod falls partly within and 
partly without the said term, such part of that 
accounting period as falls withitf the said term ; 

17) "CoTumissioner’ means a person appointed to be a 
Commissioner of Excess Profits Tax under Section 3 ; 

(3) “company" means a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters Patent, or of an 
Act of the Legislature of a British possession or of a law of 
an Indian State, and imludcs any foreign association whether 
incorporated or not which the Central Board of Revenue may, 
hy general or special order, declare to be a company for the 
jntrppses of this Act ; J • 
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(9) "deficiency of profits ’ means — 

(/) w^iere profits kax>e been made in any chargeable 
accounting period, the amount by which such 
profits fall short of the standard profits ; 

{it) where a loss has been made in any chargeable 
accounting period, the amount of the loss added 
to the amount of the standard profits ; 

HO) "director" includes any jKrson occupying the position 
of a director by whatever name called and also includes any 
person tch o — 

{») is a manager of the company or concerned in 
the manageutent of the business; and 

(t») is remunerated out of the funds of the business ; 
and 

(Hi) is the beneficial owner of not less than twenty 
per cent of the ordinary share capital of the 
company ; 

{II) "dividend" has the meaning assigned to the expression 
in Section 2 of the Indian Income-tax Act, 1922 ; 

(72) "Exc€s» Profits Tax Oificer ' means a person 
appointed to h< nn Excess Profits Tax Officer under Section 3 ; 

{13) "income” has the meaning n'^sigm’d to the expression 
in Section 2 of the Indian Income-tax Act, 1922 ; 

{74) “fixed r(de'’ in relation to ilividends on share capital, 
other than ordinary share capital, includes a rate fluctuating 
in accordance with tite maximum rate of income-tax ; 

{15) "Inspecting Assistant Commissioner" nteans a jterson 
appointed to he an Inspecting Assistant Commissioner of 
Sxceas Profits Tax iituler Section 3 ; 

(Id) "loss" means a loss computed in ilu same manner 
as, for the purposes of this Act, profits are to he computed ; 

{17) 'jwrhon’' includes a Hindu undivided family ; 
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(18) "prescribed” means prescribed by rules made under 
this Act ; 

(19) "profits” means profits as determined in accordance 
tcith the First Schedule ; 

(20) "standard profits" mean* standard profits as com- 
puted in neco-rdaticc with the provisions of Section 6 ; 

(21) "statutory percentage” means — 

(a) in relation to a business carried on by a body 
corporate (other than a company the directors 
■whereof have a controlling interest therein)^ 
ciftht per cent per annum ; 

(h) in lelation to any t>thcr business ten per cent, 
per anntnn ; 

Prox'iJcd that in relation to any decrease of capital 
the statutory percenfaf>e shall be in all cases six per cent : 

Provided further that where the business was commenced 
on or after the 1st day of July, 1938, the foregoing percentages 
shall Ik increased from eight, ten and "'t* per cent, to ten, 
tiivlve and eight per cent, respectively ; 

(22) "u'ritten down value” has the meaning assigned to 
that eapression in sub-section (5) of Section 10 of the Indian 
Income-tax Act, 1922. 

Section 2: — Section 2 is the general deOning or 
interpretation clause, as it is also called. The marginal note to 
Section Z is simple enough, indicating that the Section contains 
“ definitions ” of certain terms requiring explanation with 
reference to their use in the Act. The marginal note to Section 
2 of the Income-tax Act 1922 (Amended, 1939) is also the same. 

It is a well-recogni7.ed principle of legislation that 
usually, the “ definitions " given in Act of Legislature 
are meant for that particular Act and are not meant to 
be imported into any other enactment of the Legislature. 
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For this purpose, Buies and Notifications are included in. 
the Act; That is to say, the meaning or interpretation of a 
particular term or expression, used in a Buie or a Notification 
under a particular Act, would also be the same as are assigned 
to it by the defining Section" of the Act itself. Of course, the 
definitions given in the General Clauses Act supplement those 
given in a particular Act, unless otherwise provided, 

Unless there is anything repugnant in the subject 
or context ; — These words almost invariably preface a defining 
section of an Act and are obviously necessiry, being a saving 
clause, meant to help in the construction of the definition or the 
meaning of the terms given in the Section. Instances there 
may be available where a particular word or term, though 
defined by the defining Section as meaning one thing, may 
have another sense in a particular Section of the Act “Means" 
and /Mc/i«/rs . —The two terms invariably used to define parti- 
cular terms in an Act, are. “ includes” and “mans.'' 

There is a distinction between these two terms. The 
term ’‘includes” is wider than the term, ‘ means.” 1 

The expression ‘ishall include” is not equal to “shall 
mean” -• It extends and does not restrict the definitions.*^ 

The term ‘ includes” is used to extend or enlarge the 
meaning of the word, so that the term defined as “includes” 
indicates that, though it embraces or includes, what the defining 
Sections says, it means something else, according to its natural 
meaning. In some cases, "includes”, may be equivalent to 
“mean and include" and in such a case it may afford an 
exhaustive explanation of the meaning which for the purposes 
of the particular Act must be invariably attached to those 
words or expressions.-* 


1. Bengal Coal Co. v. .lauardhan Kmborelal Deo 1936 I. T. I?. 39-2. 

2. R. V. Keshaw *2 6 L. J. \I. C. 10. 

8. R. V. Herna 27 W. R. 176; 40. D. T. 263. 

4. JDhtwortb v. Oommisaioner of Stamp 1899 A. C. 106 (106) 68 L. J. 
P. C. 4, U. V. Garud others 16 B. 283 R. v. Asantosh Ohakarvarty 
4. C. 468 Vyankaji v. Sarjee Rao .Appaje Rao 16 B. 636. 
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The term “means” above is used to indicate that the 
definition is “exhaustive”.'! 

S. 2 (1) 'Accounting period': — The terra “accounting 
period” is quite as important in connection with assessment to 
Excess Profits Tax as the term “previous year” is with reference 
to the assessment to income-tax. 

According to the definition of the terjn, as contained in 
this sub-section, the terra “accounting period” primarily is the 
successive period of twelve months when the accounts of the 
assessee’s business are, in due course, made up for such 
period. 

In any other case, the Assessing Officer is, under clause (6) 
Section 2 (1) given the option and the jwwer to determine. 
And, in so determining the accounting period, a duty has been 
cast upon the Assessing Officer (the Excess Profits Tax Officer) 
to have regard to the previous year, if any, of the assessee 
determined for income-tax purposes. 

This is the proviso to Section 2 (1) {b). There is no case 
law involving the question of accounting period under the 
Excess Profits Duty .\ct, l9l9. 

Under the English Law, cases have arisen relating to 
accounting period. In Jtiuus Cycle Coinpany Lhl. Commissioner 
Inlatul Revenue,' the accounts of the assessee company were 
made up and audited as at 31st August in each year, stock 
being taken only on that date. The books were totalled every 
month and balanced every quarter, and apart from the actual 
taking of stocks, such books contained a complete record of 
the whole of the company’s trade for each quarter. For 
Excess Profits Duty assessment purposes, the year ending 
August 31, 1914, was treated as the first accounting 

period and the company’s request to base the computa- 
tion on early accounts, constructed from an aggregate of 
quarterly accounts in which the stock values were estimated, 

n. Royal Turf Club v. Secretary of State 48 C, 844 1 I T. W. 108 
t'. 1. T. Bombay v. Xatioiial Mutual .\.ssociatiou of .-Vustralasia 1938 
Bom. 437, 

1. 13 T. C. 98(101, 103. 105, 106.5 
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was turned down, as it was observed that the profits shown 
in each quarterly account were not the twice profits for the 
quarter but merely the profits of the year distributed over 
the quarter. 

Similar were the facts in John Marston Ltd v. Commission- 
er Inland Rivenue. - In this case also accounts of the 
assessee company were made up and audited on Blst August 
every year and sk>ck taken on that date The year ending 
31st August 1914 was taken to be the first accounting period. 
The company had amended annual acconnt-i prepared by an 
adjustment in respect of accounts prepared for August each 
year and recpiested that computation of profits for Exces.s 
Profits l>uty pui'iwsea l>e based on these. This wa.s not allowed. 

The question of accrual of profits during the accounting 
period arose in the case, ./. P. Uall & Co. Ltd. v. 7'lic Com- 
missioner Inland Revenue. •’ In this case, it was held that 
profits for the purpose of the Excess Profits Duty arose in the 
accounting period in which the goods contracted for to be pur- 
chased and sold was actually delivered, and not in the pre-war 
period, during which contracts were made. 

In l.saac Holden <!> Sons Ltd. v. The Commissioner Inland 
Revenue, * the assessees company was a member of the Wool 
Combing Employers' Federation engaged in combing wool, on 
commission, for the Government. The amount of commission 
received by the assessee company at a subsquent period, in 
connection with the work done in the accounting period w'as 
held to be profits liable to be computed in the accounting 
period for Excess Profits Duty purposes. 

(2) Appellate Assistant Commissioner : — Excess 
Profits Tax authoritie.s are enumerated in Section 3 below'. 
Sub-section “(C/' 'of thi.s Hection relates to Assisstant Commiss- 
ioners of FiXcess Profits Tax, who may be Appellate Assistant 
Commissioner of Flxcess I’rofits 'I’ax. According to this 

2. ICV; (110, 111, 112). l!'2l 

3! 12 T.r. ;{s.> (la-.'iM h- i<. Jia (isju i;« k.h. liVj 

*r»0 L..J K.B. 1 125 L .T. 720 

4. 13 T.C. 7G8 (771.779) - B7 T.I,.1{. 744 
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sub-section, an Appellate Assistant Commissioner ol Excess 
Profits Tax is to be the same person who is exercising the 
function of Appellate Assistant Commissioner of Income tax 
under the Income-tax Act. 1922 (as amended by the 1939 
Amending Act). Sections 6 (1) (c) and 5 (4) of the Income tax 
1922 ( amended 1939) deal with Appellate Assistant Commiss- 
ioners. 

By the 1939 Amending Act, Assistant Commissioners 
have been divided into Appellate and Inspecting Assistant 
Commissioners. The former are under the direct control of the 
Central Board of Revenue (Section 5 (4) Income Tax Act). 
This change, or rather reform, is the outcome of the Income-tax 
Enquiry Committee Report and recognises the principle of the 
the separation of the judicial from the Executive. 

The Enquii'y Committee observed in their report ; — 
We have recommended that Assistant Commissioners hearing 
appeals should be relieved of their administrative functions. 
In order to '-ecure the proper performance of these functions, 
and to remedy the defects referred to above, we recom- 
mended that full time Inspecting Officers ” of the 
Assistant Commissioner grade be appointed with no appellate 
jurisdiction. They would be resjxmsible to the Commissioner 
for seeing that the works in the ('irclea under their control is 
efficiently performed, and it would be their duty, in addition to 
making thorough inspection of the Circles under their control, 
to give the income-tax officers advice and instructions. 

It should be understood, also, that an Income-tax Officer 
should refer to his Inspecting Officer any major point of 
doubt or difficulty before he makes the assessment in question. 
In view of the recommendation that the Assistant 
Commissioners hearing appeals should have no administrative 
control over the Income-tax Officers, and that theassessee should 
have a second right of appeal to an independent Tribunal ‘out- 
side the Department, there can, we think, be no objection to 
this proposal which would, moreover, very often result in more 
accurate fessessments and, therefore, fewer appeals. 
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3. Average Amount of Capital : — The average amount of 
capital employed in any busineas is to be computed with reference 
to and in accordance with the “Rules laid down in the Second 
Schedule to the Act. 

The question of computing the average amount of capital 
employed in an assessee's business is of primary importance, in 
connection with his assessment to Excess Profits Duty. This 
average amount forms a deduction and is an important item in 
the calculation of “standard profits,” defined in Section 2 (21) 
post, and dealt with in detail in Section 6 below (See notes under 
both these, pox/, and also notes under Rules to Schedule ll. 
R. I, Sch. Ill relates to the determination and calculation of the 
average amount of capital, for the purposes of this Act. 

Profits and losses of the period for w'hich calculation of the 
average amount of capital employed in the business is made are 
to be taken into account (R.4 Schedule II below). 

See altu Sates nudcr Sch d tile, ff Rules. j*o»t. 

4, Board of Referees : — Section 8 of the Act provides that 
amongst the I'jxcess Profits Tax Authorities there shall be a 
Board of Referees. It shall be constituted in accordance with 
the provisions of Section 3 (6) post, regulating on its formation, 
composition and procedure. It shall consist of not less than 
three and of not more than five persons, not less than half of 
these being non-oflicials with busines.s experience, and one shall 
be a judicial officer not inferior in rank to a Subordinate Judge 
or a Judge of Small Causes Court who has held judicial office 
for a period of not less than ten years (Section 3 (5). For func; 
tions of the Board of Referees see under Section G post. 

It was pointed out in .‘-ome quarters, when the Act was in 
its Bill stage, thate the consolatory provision providing for 
exaiKinntion of certain cases by a Board of Iteferees of an equal 
number of officials and non-official was practically of no avail. 

The Soard was, it was stated, tied down by the letter of 
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the law, with the statutory percentage being already there, the 
method of computing capital laid down by a Schedule in the Act, 
and there being no provision giving relief for unabeorbed depre- 
ciation or against arrears of losses, except as enunciated by the 
Act, the Board of Referees position will be merely those of 
"Interpreters”. For further see notes under Section 3 15),3 (6) 
and Section 6 (3) post. 

5. "Business": — The definition of the term ‘business’, as 
given in the Excess Profits Tax Act, 1940, is far wider than the 
one that existed in the Excess Profits Duty Act, 10 of 1919. 
The latter was bodily taken from the definition of “business” as 
given in the Income Tax Act of 1918. In the definition as given 
now, in the 1940 Act, the provisos have been taken bodily from 
English Finance Act 2 of 1939 relating to Excess Profits 
Tax. In the Bill as presented there were three provisos; the 
first proviso now forms part of the definition, being the last 
portion of it. The after two proviso, are the same as they stood 
in the Bill. As such, the English case-law on the subject as 
cited hereunder may well be applicable to cases now arising. 
The term ‘include’ has, for the first time, been used in the 
defining Section, with relation to business. The object is quite 
evident, which is to cast the net of Excess Profits Tax as wide 
as possibly can be. 


The question, whether the definition of the term "business" 
given in Excess Profits Duty Act, (1919) was exhaustive or 
not, arose in a Calcutta case, under the Excess Profits Duty 
Act, 10 of 1919 1- It was observed in the case : In order to 
see what is meant by the word “business” reference most be 
made to Section 2 of the Act. There we find that “business" 
include any trade, commerce or manufacture, or any adventure 
or concern in the nature of trade, commerce or manufacture. 
The question which we have to decide is whether, on the facts 
of this case and by reason of the sums received by the Club 


(1) The Royal Calcutta Turf Club v. Secretary of State for India 
in Council 1 I. T. C. 108 (111)=:48C. 844=25 C. W. N. 
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from persons who are not members of the Club, in respect of 
the first four hespds set out in the reference, the Club can be 
said to be carrying on ‘ business”, within the meaning of iiection 
2. On the one hand, the learned Counsel Mr. 8. K. Dass and 
Mr. Pugh who appeared for the Royal C’alcutta Turf Club 
argued that the definition of “business” in Section 2, was an 
enbaustive definition and that the word ‘(includes” must be read 
as being equivalent to “means and includes". On the other 
hand Mr. Sarkar on behalf of the Crown argued that “include” 
titeans '‘includes". Our attention was drawn to the fact that in 
other definitions which are to be found in Section 2 the word 
“means” is used, for instance, “accounting period” means the 
twelve months ending on, etc, “Chief Revenue Authority” means 
the Board of Revenue, “prescribed” means prescribed by rules. 
The learned Counsel for the Crown further argued that if the 
definition of ‘business’ in Section 2 was intended to be exhaustive 
then there would be no reason for the insertion in Schedule 1 
of the Act of the second and third instances which are given 
in the list of “excepted business" in that Schedule consequ- 

ently it is not necessary for us to decide whether the definition 
of the word “business" in Section 2 is exhaustive or not”. 

In another case under the Excess Profits Duty Act,- 
It was held that ‘business’ in Section 2 Excess I'rofits Duty 
Act must be given the same meaning as is given in the income- 
tax Act. It was observed ; — “Mr. Giles on behalf of the Com- 
panies concerned urges strongly that the contents of the term 
“business” are the same m the income-tax Act and the 
Excess Profits Duty Act,” There seem to l>e serious diffi- 

culties in giving the term 'business’ a wider meaning under 
the Excess Profits Duty Act than under the income-tax Act. 
The income tax Act was passed in 1918* and it was clearly 
the basis on which the Legislature worked in framing the 
Excess Profits Duty Act 1919. Many of the Sections of the 

2, Kiiladan Suratee Bazar Co. I.td, In rr. 1 I.T.C. 50 151.52,61). 

'This case went up to the ltan(;oon Chief Court in 1920, when the 
1918 Income Tax Act wa* in force. The definition of ‘hiieinesii’ in the 
1922 Act (amended 1939) iethe aame as in tiie 1918 Act. [Vide Section 2 
<4) Act, 1922 
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former are incorporated in the latter with only blight modi- 
fications and the definition of “business” in the Income Tax 
Act is reproduced verbatim in the Excess Profits Duty Act. 

Therefore it is difficult to hold that the Act cointetnplates 

and any extension of the word “business” beyond the meaningp 

assigne to it in the Income tax Act we find that they* 

impose the excess profiits duty only on “ excess profits arising 
out of certain businesses ” {vide preamble of the Act) not on 
certain sources of ‘income’, as we might, I think, expect if it 
was really intended to throw the net wider and bring under 
assessment to excess profits duty sources of income other than 
those classed as ‘business’ in the Income tax Act. In this 
very case, it was observed : — “It is instructive to compare the 
English legislation on the subject with the Indian enactments. 
In the Income tax Act of 1842 ( 5 A- 5 Vic. Cb. 35 ) income 
is classified according as it is derived from property in land 
( Schedule A ), occupation of land (Schedule B), dividends 
(Schedule C), professional and trade profits ( Schedule D ). 
The ‘ first case ’ in Schedule D deals with duties on trade 
profits. It is headed ‘Duties to be charged in respect of any 
trade, manufacture, adventure, or concern in the nature of 
trade not contained in any other Schedule of this Act.’ The 
first case in Schedule D is evidently the source from which the 
definition of business in the two Indian enactments comes. 

Referring to the English case, CommissiorKr Inland 
Revenue v. Songster^ the learned Judges quoted Mr. Justice 
Rowlatt’s remarks therein : “It looks as if in the use of the 
vague word, ‘business’ the legislature was not glancing at 
anything more than that it is taxable under case 1, Schedule l> 
of the Inoome-tax Act, 1842,” 

The learned Rangoon Judges then observed : — “ The 
same remarks may be applied to ‘business’ in the Indian Act. 
We may conjecture that when they were imposing this duty 
the Indian legislature was not merely glancing at what was 
taxable under the head of business in the Income tax Act of 

(i. e. the legislsture) 

8. (1920) 2 K. B. 687 = 12 T.C. 208 (216), 
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the previons year but had their eyes firmly fixed on it. 
Otherwise it is hard to conceive why they should have repeated 
the same definition of business as in the Income-tax Act. 
Farther on, it was remarked that although the definition of 
‘business’ in the two Indian Act* is not exhaustive, its looseness 
will not justify the introduction of things which, according 
to the scheme of Income-tax Act, are wholly dissimilar. ” 

In this case, companies owning houses, consisting of 
tenants and stalls, letting them out on rent and dividing, the 
rents as dividend were held not to carry on business as defined 
in Section 2 Excess Profits Duty Act. 

The Financial Commissioner, as the Chief Revenue 
Authority, had taken the view that, though assessed to income 
tax, under Section 9 as house property, the tenants and stalls 
let out on rent were ‘ business ’ as they were not exempted 
in the Schedule like profession. 

On reference, however, the Chief Court of Lower Burma 
negatived the above view, both looking to the definition of the 
term ‘business’ and on general consideration also. It was held 
that the bazar companies owning house property and letting 
it out on rent were not carrying on business and were held as 
not liable to Excess Profits Duty. A Turf club, however, was 
held to carry on business, for the purposes of Excess Profits 
Duty, under Section 2, Excess Profits Duty Act, in respect of 
entrance fee to the stands, paddocks or gate money, 
entrance fee paid by owners of bouses, book makers, license 
fee and percentage of totalization As will be seen, the 
definition of the term ‘ business ’ in Section 2 (5) consists 
distinctly of two parts, one affirmative, i. e. what the term 
includes, and the other negative, what if does not include. 

The words used in the Excess Profits Tax Act, 1940 
^affirmative portion) are the same as used in the Indian Income 
tax Act, 1922 [Section 2 (4)]. The same words are used in the 
English Excess Profits Duty Act. 

* The Indian Income-tax Act 1922 (amended 1989) and Excess Profits 
Duty Act, 1919. As the definition in the Excess Profits Duty Act, 1840 
is also the same the remarks apply equally now also. 

4. The Roy^l Turf Club v. The Secretary of State of India I 
1. T. C. 106=(19^1) 1 L.E. 4S Cal. 844=25 C. W. N. 784 - 66 Ind. Cas. 478. 
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"Trades".' — ‘Trade’ 'commerce' and ‘manufacture’ may 
well be said to be the ‘ruling words’ of this sub-section. 
As already pointed out above ‘trade’ has been used in 
English law for ‘business’ and though ordinarily speaking, 
‘business’ is synonymous with ‘trade’ l yet ‘business’ has ad- 
mittedly more extensive meaning than ‘trade’. 2 ‘Trade’ in 
its largest sense is the business of selling with a view to profit 
goods which the trader has either manufactured or himself 
purchased. 3 Buying in itself does not constitute a ‘trade’ ; 
unless the selling also is taken into account there are no 
profits. 3-a Trade is a compound fact made up of variety 
of incidents. A series of retail purchases followed by one 
bulk sale or a single bulk purchases followed by a series of 
retail sales may well constitute a ‘trade’. » Where a person 
habitually does and contracts to do a thing capable of pro- 
ducing profit, and for the purpose of producing profit, 
he carries trade. ^ Be it noted, at the same time, that, 
though it is perfectly true that trade does, as a 
matter of fact — it may be in 99 out of hundred cases — include 
the idea of profit, yet the mere word ‘trade’ does not neces- 
sarily mean profit to be made by the seller to the buyer or by 
the buyer from the seller. < As no man can trade with 
himself so members of mutual societies whose interests in 
the transaction for which the society exists are identical, 
cannot be said to trade amongst themselves. ^ A trustee for 
creditors who, while winding up the firm’s business, carries 
on a portion of it for profit, was, to that extent, held to 
have been carrying on ‘trade’, ‘‘Trade’ excludes the idea 


(1) Delamy v. Uelamy, 15 L.R.T.V. 67. 

(2) Harris v. Araery, 35 L. .J Cb. 92 ; L. R. I. C. P. 1J8, Bolls v. 
Miller 53 L. J. Ch. 101. 

(3) (Per Lord Daney) in Grainger v. Gugb. (1896) AC. 316; 3 T.C. 

462. 

(3-a) (Per Lord Watson) in ibid. 

(4) (Per Jeseel M. B.) in Erichsen v. Last, 4 T. C. 4'20. 

(6) (Per Sargent L. J.) in Martin v. Lowany, II T. C. 297; A. T. C. 1 1 

(6) (Per Esher M. R) in Werte v. Oolquhoun, 2 T. C, 402. 

(7) ComnusBioner of Inland Revenue v. The Incorporated Council 

of Law Reporting, 3 T.C. 105, • 

(8) Dublin Corporation v. M. C. Adam. 2 T. C. 387. 

(9l Armitage v. Moore 4 T.C. 199: (1900) 2. Q.B. 363. Coman v. The 
Governors of the Rotunda Hospital, Dublin, 7 T. C. 517 j • 
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of tingle or isolated bnsinesa, [See Commisniotier /. T. Bengal 
V. Shavr Wallace, 6 I.T.C 178 (P.C.). 

“Commerce”: = The terms ‘trade’ and ‘Commerce’ are 
taken in ordinarj- parlance to be synonyms. Stroud defines 
'commerce' as : “trafiic. trade or merchandise in buying and 
selling of goods.” According to Webster ‘Commerce’ is the 
‘exchange’ or buying and selling of commodities, specially on a 
large scale. The distinction between ‘trade and ‘commerce’ 
is after all, very subtle being one of degree only, commerce 
indicating a larger scale of activities of buying and selling 
between difl’erent countries and communities. The distinction, 
however, is however, is immaterial, as ‘business’, as defined 
in Section 2 (4).* embraces both 

“Manufacture:" — It has been nghtlj observed that no 
more philosophical or abstract principle can answer to the 
word ‘manufacture’, for the term implies necessarily the idea 
of making by man of something tangible and substantial from 
the matters subject to his art and skill, or at the least, some 
mode of employing practically his art and skill. This is what 
is required to satisfy the word ‘manufacture', t “To work 
up into form suitable for use” is ‘manufacture according to 
Murray s Nev English Dictionary, while Aytnandale’s Concise 
English Dictionary, also gives almost a similar explanation 
of the term as: “the operation of reducing raw material for 
use by more or less complicated proce.ss. To make from 
raw materials by any means into a form suitable for use” 
is ‘manufacture.’ j Be it noted carefully that although the 
terms ‘trade, commerce’ and ‘manufacture’ are wide enough, yet 
the underlying idea in each of them is the ‘continuity’ or the 
continuous exercise of an activity relating to it. The words 
‘carried on by him’ in Section 10 (1) also lend support to the 
same view. 


*' IiicoRie*tAX Act 192‘A 

(1) V, F. Gibson v.Bran 4 M & O 199=11 L J C. P 177 

« 

(2) Twentieth Century Chamber's Dictionary 

(8) Commissioner I T Bengal v Shaw Wallace, 59IA20G{PCl; 
^ I. T. C. 178. . • 
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‘'Adventure"; --'The term ‘eidventare’ (according to 
Webster, is mercantile or speculative enterprise or hazard; it is a 
bold and dangerous undertaking of uncertain issue, a speculation 
of any kind commecial, or financial.* The term connotes the 
idea of risk, be it even remote. 

8. "Concern”; —The term ‘concern’ means an affair, 
an establishment, a firm for a transaction of business, a manu- 
facturing or commercial establishment. There is some idea 
of continuity involved in ‘concern’ as opposed to risk in an 
‘ adventure’. 

In the nature of the trade, commerce or manufacture 
these words qualify only ‘ concern ' and not ‘adventure.’ (a) 
The term ‘business’ is wider than ‘ trade.’ 

Business (a) — Import of ; — Ii has already been stated 
above that business is wider than ‘trade’. But what is the 
true import of ‘business’*^ Any thing which occupies 
the time, attention and labour of man for the purpose of profit 
18 ‘business’^ , The word ‘business’ is one of large and indefinite 
import.- ‘Business' includes also any adventure, e g., the 
negotiation of the sale of a large mill resulting in a large commis- 
sion being levied. •"* The idea of profit being predominent in 
business it is immaterial as to how the profits are applied, the 
mot) ve of making profits also being immaterial.-* In each case 
whether it is a case or business or not is a question of fact."’ The 

* Imperiiil dictionary 

(1) Sinitli V. Anderson, li'. Ch. 1). doc. 50 L .J. Ch. dl Itolls v. 
Miller. (1884) ‘27 Cli. D. 71 (88). Coinmissi oner Inland Uevemie v. .Marine 
Steam Turbine Co . J920) I.K.B. 190: 12 T. C. 174, Ropers Pyatt Shellac 
A Co. V, Secretary of State. 1 I.T.C, :l»58 (874). 

( 2 ) Ibid. 

(3) Chuni l.al Kalyaji Dass, in re: 47 A. 3t>8. 1 I. T. C. 419. 

(4) Trustees of Psalms and Hymns v. White Well, 3 T. 0, 7; Reli- 

gions Tract A Book Society v. Forbes, 3 T. C., 416; Grove v, Y. M. C. A., 
4 T. C. 613, Mersey Docks v. Lucks, 1. T. 0. 385; Commissioner v. Gover- 
nors of Rotunda Hospital, 7 T. O. 617; Commissioner Inland Revenue v. 
The Incorporated Council of Law Reporting, 3 T. C. 10.7. ^ 

(6) Mellar v. Commissioner of Inland Rev. 3 A. T. C. 669; Athlone 
Land' Co., v. Secretary of State. 1 I. T. C. 167; Edwards v. Old Bush Mills 
Distilly Co., 10 T. C. 28f. 
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question also, whether the basiness is one or many is one of 
fact.6 for a person may have more than one business A oaaoal 
dealing or an isolated transaction, even though resulting in 
profits, is not business, intention gathered from facts and ciroums« 
tances of the case being looked.^ 

Business. — (b) Vfhat is : — 

(1) A skilled Engineer acting both as a consulting 

negineer and as an inventor.' 

(2) Executors may be carrying on “trade" to the extent of 
winding up business left to them by testator; - 

(3) Partners, on dissolution, receiving and delivering 

goods already contracted for;^ 

(4) Eeceipt of royalty by a company;^ 

(5) Income from colliery to a company which was formed 

to administer the estate of beneficiaries all of whom 
transferred the estate for shares to the company;"’ 

(6) Investment of Insurance money and sale-proceeds of 
a ship by a shipping company;'’ 

(7) Company formed to receive assets and liabilities of a 

theatrical company receiving rent of rebuilt premises 
of the theatre;* 

(8) Trustee for creditors' firm, liquidating the firm, 

carrying on a part of business;^ 

(9) Financing litigation;^ 


(6) Gloucester RIy. Carriege Co., v. CommisBioner InUnd Revenue, 
12 T. C. 720. 

(7) Commissioner Inland Revenue V. Mexese, (1919) I. K. B. 647; 
C. I. R. V. Ramson. (1918) 2 K. B. 749; Egyptian Hotels Ltd., v. Mitchell. 
1916 A. C. 1022 - 6 T.C. 542. 

(8) Ganga Sagar (R. B. Seth) v. Commissioner I. T. U. P. A C. P. 
r I. T. C. 81 ■ 1 1984 All 370. 

(1) Commissioner of Inland Revenue v. Mar. 4 A. T. C. 467. 

(2) The Executors of E. A. Coban v. Commissioner Inland Revenue, 
12 T. C. 602. 

(8) Hillertis ft Fowler v. Murray. 17 T. C. 77. 

(4) Korean Syndicate. In ret 12 T. C. 181. South Bihar Ry. Co., v. 
Commissioner Inland Revenue, 12 T. C. 667; (Followed in Pondicherry 
Bly, Co . 6 1. T. C. 362). 

(6) Commissioner of Inland Revenue v. Westerlev Estates, 8 A. T. 

C. 17. 

(6) Commissioner InUnd Revenue v. Dale Steamship Co. 12 T. 

C. 712, 

(7) Commissioner Inland Revenue v. Birmingham Theatre Royal 
Sute Go.. Ltd. 12 T. C. 580. 

(8) Armitage v. Moore, 4 A. T. C. 199. 

(9) Gya Pd. Chbotey Lai v. Commissioner I. T. C. P, ft U. P.. 9 I. 
T. C, 64 1936, I, T. R. 177=1986 All. 496. 
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(10) Purchase and sale of Government Securities and 

Treasury Bills by a money-lender;^® 

(11) Letting out of jute press on rent;)) 

(12) Agreement by an Indian company to pay to an English 
company half of net profits aud a lump sum, in lieu of 
not exercising a certain right;'- 

(13) Money-lender-creditor taking over the properties of 

one of his failed debtors and making pro6t out 
of one of these, (Rubber plantation); 13 

(14) Money-lender, interested in various kinds of business, 

purchasing a large quantity of cheap paper, and 
selling it at a profit in one consignment ; )4 

(15) Extraction and sale of coal ; )•'' 

(16) Horne-race club making income from licenses and 

entrance fees ; 

(l7,t Oolliery agents purchasing wagon on their own 
account as a speculation and selling the same on 
prodts, (though isolated transaction). 

Bucinqu. — (c) What is not: — (1) Company holding 

house property and distributing rent and profits 
to share-holders ; ) 

(10) Kni. A. li. A. R. Aninactmlitin Chettiar y. Commissioner I. T. 
Mad. 8 I, T, C. 219. 

(11) Sadhn Ciiarn Ro\ 4. hatidhri v. Commissioner I. T. Bengal, 8 
I. T. C. 177:64 C. 804: 1985 Cal. 344: 1985 1. T. E. 114. 

(12) The ladtaa Radio Cable Communications Ltd. v. Commis- 
sioner, I. T. Bengal, 8 I. T. C. 283. 1936 I. T. R. 90. 

(18) Laksliman Chettiar v. Commissioner I.T. Mad. 1930 Mad. IJl 
41. T. C. »00 

(14) Rutledge v. Commissioner Inland Ber., 14 T. C. 490. 

(16) Isabella Coal Co. v. Commissioner, I. T. Bengal, 68 C. 76: 1996 
Cal. 896 : 2 I.T.C. 87. 

(16) Royal Calcutta Turf Club v. Secretary of State, 48 C 844: I 
I. T. C. 108. 

(17) Barton A Co. Ltd. v. Ogg. 7 T. C. 126. , 

(1) Kaladan Suratee Bazar Co., Ltd. In re. I.I.TX'. 60; 56 I.C. 914. 
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(2) ' liidaine from sale of pateot by » managing director of 
a company, also a director of several other companies, and 
an inventor, having sold a patent years ago. (The position 
of book-maker or an author is the same as that of an inventor 
as mentioned in Commissioner Inland Revenue v. Songster herein 
cited and apparently the finding to the contrary in Chunni Loll 
Kalian Doss ^ is not justified) See also re: this Para 45 I.T. Ma- 
nual and the following observation; — “The question before the 
learned Judge who decided the case reported in 23 A.L.J. 63, was 
whether profits arising out of wagering contracts which are 
illegal was taxable or not. It was rightly held that illegal in- 
comes are taxable. There can be no objection to the judgment 
80 far. But there seems to be no justification for the comparison 
of illegal incomes with income of a book-maker, and the 
observation that "as to whose business there can be no doubt 
whatever that is entirely gaming and wagering.” The income 
of the bookmaker, is, it is submitted, any thing but gaming and 
wagering, and there is absolutely nothing illegal about it.” (Be 
it noted here carefully that ‘business’ for income-tax purposes 
does not include ‘profession’ although under the Indian Partner- 
ship Act it does.) 

(3) A barrister using part of the land of bis residence for 

cattle-breeding and growing vegetables, fruits and 

flowers which he occasionally sold ; 3 

(4) Money-lender purchasing legacies through Court and 

realizing profit out of it after incurring costs ; 

(5) Purchase and sale of shares and securities by a money- 

lender ; 5 

(6) Principal residing in British India not controlling bis 

foreign business but merely acquainting himself 

(2) Oommiasioner Inland liavenue v. San^atar. 12 T.C. 208. 

(3) 23 All. 68; 1926 All. 287; 1 I.T.C. 418; (also Partridge v. .\lallan- 
daine 18 Q. D. 276.=:2 T.C. 179. 

(3) Re: Wallis Esparate Sully, 14 Q. B. U. 950. 

(4) * Motbey Oungaram v. Commissioner 1. T., C. Mad. 8 I. T. C. 76; 
1836 Mad. 887: 58 M. 363; 1935, I. T. IL 58. 

(6) Oaaga Sagar (R. B. Seth) v. Commissioner I.T. U. P. C. P., 7 1. 
T.q. 81; 1984 Ah. S70; 1984 I. T. E. 1 10. 
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with the state of that business and occasionally 
issuing general instructions ; 

(7) Company incorporated for owning and letting out pro- 
perty making income out of the same ; though 
income assessable under Section (9) 

(8) Owner of stud farm using the land for stud purposes 
and receiving fee for his stallions serving mares 
on his farm, 

Besides the English cases cited above, there are also other 
judicial decisions under the English law where the distinction 
between income from ‘ trade ’ or ‘ business ’ and other incomes 
has been pointed out. In Commissioner Inland Revenue v 
Sangster (12 T. C. 208) royalties received by an inventor, 
negotiating with companies for use of his inventions were held 
to be income from property and not from trading. On the other 
hand, in Commissioner Inland Revenue v, Korean Syndicate 
(12 T.C. 181) a company that simply received bank interest 
and royalties was held to be carrying on business, as it acquired 
concessions and turned them to account. The decision in 
Commissioner Inland Revenue v. The BitdderPore OH Co. Ltd 
(12 T.C. 4G7) was also similar. 

As against the above decision, it was held in Commissioner 
Inland Revenue v. The Marine Steam Turbine Co,, Ltd. (12 T.C. 
174) that mere receipt of royalties on patents sold was not 
carrying on business. 

Cases of Kailway Companies receiving an annuity as 
consideration for constructing a railw’ay and interest on in- 
vestments are also those where it has been held that they 
were carrying on business. It has been so held in the case 
of Commissioner Itdand Revenue v. South Bihar Rly. Co. 
Ltd, (12 T. C. 687). in Commissioner Inland Revenue 
V. Edinburgh & Bathgate Rly. Go. (12 T.C. 895) and in 

(6) Commissioiierv. S.H. Jl. A. R. R«m&nathaD Chettv 4S 41. 76- 1 
I. T. C. 37 

(7) Commercial Properties Ltd. In re. 1938 Cal. 466:8 I.T.C. C. 23. ' 

(8) Lord Glanby v. Whitman, 17 T.C. 684: 49 T.L.B;3i6: 1938 P.C. 618 
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Commissioner Inland Revenue v. Bringham I’heatre Royal 
Estate Co. Ltd. (12 T.G. 580). The principle was applied to 
shipping company also in Commissioner Inland Revenue v. 
Rale Steamship Co. Ltd. (12 T.C. 712). 

Another point in connection with the carrying on of busi- 
ness by companies is where they go in liquidation. In Spiers 
<£ Sons Ltd. y. Ogden (17 T.C. 117) it was held that whether 
an operation constituted the carrying on of a business or simply 
the realization of capital asset was a question which depended 
on the facte of each case. 

Where a firm realized its trading stock, on retiring from 
business by a number of transactions, these were held to con- 
stitute twkding. (J. S R. Okatte v. Commissioner Inland Revenue 
(12 T.C. 602). In Cohan.t, Executors v. Comniistioner Inland 
Revenue, (12 T.C. 602) it was held that the executors of the 
deceased merely realized assets and did not carry on trade. In 
a later case, however, Hillern.^ Fowler v. .Merry, (17 T.C. 77) 
it was held that the completion of contracts after dissolution of 
a firm constituted trading. 

All these cases and those decided under the English law, 
subsequently, as recently as 1936-10:37, point out to the one 
great principle in such cases that the only question was the 
method by which the assets were liquidated. Did that form of 
liquidation involve the carrying on of a trade by the liquidator 
or by the company ? 

(Pet Liawrence L. J., in Wilson Box Ltd. v. Bryce, 
(20 T.C. 736). 

The last, which is the negative portion of the definition 
of the term ‘business’ excludes profession, whether carried 
on by one man (individual), or by ‘individuals' in partnership, 
when the earning of profits depend upon his or their peraonal 
qualifications. The very same words are used in Section 89 
(c) Finance Act, 1915. Now, what is a ‘profession’.? It has 
been said that it is impossible to lay down any strict legal 
definition of what is a profession, because people carry on 
sooh infinite v&rjBties of trades and businesses that it is a question 
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of degree in nearly every case whether the form of business 
that particular man carries is, or is not a profession.^ 

In the same case, the same Lord Justice observed 
further : “But I do desire to say this, as the Master of the 
Rolls has mentioned it, that I myself am disposed to attach 
some importance in findings as to whether a profession is 
exercised or not to the fact that the particular man is a member 
of an organised profession with a recognised standard of ability 
enforced before he can enter it and a recognised standard of 
conduct enforced while he is practising in it. I do not say 
it settles the matter for a moment, but if I were deciding 
a question of profession I should attach some importance to 
that particular feature, 

In another English case the same Lord Justice {Scrutton 
L. J.) observed; — “I am very reluctant finally to propound 
a comprehensive definition. A set of facts not present to the 
mind of the judicial propounder, and not raised in the case 
before him, may immediately arise to confound his proposition. 
But it seems to me, as at present advised, that a ‘profession’ 
in the present use of language, involves the idea of an occupa- 
tion requiring either purely intellectual skill, or if any manual 
skill, as in painting and sculpture, or surgery, skill con- 
trolled by the intellectual skill of the operator, as distinguished 
from an occupation which is substantially the production, or 
sale, or arrangement for the production or sale of commodities. 
The line of demarcation may vary from time to time. The 
word ‘profession’ used to be confined to the three learned pro- 
fessions, the (>hurch, Medicine and Law. 

It has now, I think, a wider meaning. It appears to 
me clear that a journali.st whose contributions have any 
literary form, as distinguished from a reporter, exercises a 
profession and that the editor of a periodical comes in the 
same category. 7-a A publisher of a journal, however, was 
held, in this c ase, not to carry on profession while profits from 

5. Per Scrutton L. J. in Currie v. Coiiiiuiesiioner Inland Hevenue 
12 T. C. 245 1*46) 

6. Ibid p. 265 

7. Commiasioner Inland Revenue v. Maxae. p. 12 T. O 41 (61-62) 

(7-a,) /Wd 12 T. 0. 61-62 - - 
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authorship have been held to be so. “If a man carries on the 
occupation of advising people upon purely commercial' 
matters — that is not confined, I think, merely to buying and 
selling — he is not a professional man ; on the other hand, if he 
confines himself to advising on matters which depend upon 
intellect he clearly is a professional man. If you find a man. 
who does nothing but advise, as to how buildings can be built 
so as to support necessary stresses and afford the necessary 
accommodation and at the same time present a handsome 
appearance or possibly a pleasing appearance, then he is a pure 
architect and he is a professional man 

The business of an auctioneer, valuer and estate agent has, 
in part, at least, been held to be a profession 

A profession may be carried on by a company as well as 
by an individual. 'f* 

The word ‘employment’ used with ‘profession’ has been 
held to mean the way a man busies himself"' Though the 
question whether it is a profession or employment does not 
turn on the degree of skill, nor it is a question of duration, > '*** 
yet you can have both an employment and a profession at the 
same time in different categories. 

While the definition of ‘business’ in Section 2 (5) 
excludes ‘profession’ generally, from the category of 
business for Excess Profits Tax purposes, the Section excludes 
a particular profession, that of making contract, from the said 
category. Under the English law. certain contracts have been 
held to be the carrying on of business. 

Proviso I : — The provisions of this proviso have also 
been taken bodily from the English (Finance Act, 2) Act, 1939, 
Section 12 (4). While the Section excluded a particular 

a 12 T. C. 254 (256). 

9. Commissioner Inland Kevenae v. Peter McIntyre Ltd. 12 T. C. 
1006, (10013,10014). 

1C. Ilnd. 

II. Daires v. Braithwaiie 18 T. C. 198 (20.'!). 

11^ ZMd. 

11-b 7Wi/<2^, £01). 
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line of business, i.e., the making of contracts on behalf' of other 
-persons or the giving to other persons of advice of a commercial 
nature in connection with the making of contracts, the second 
proviso includes as business the function of a company consist* 
ing wholly or mainly in the holding of investments or property. 

The provisions of this Proviso have been taken from the 
English Law. Under the English law, a ‘holding’ company 
whose principal business consisted of making investments was 
held to carry on trade or business. This was the case of 
the Commissioner Inland Revenue v. The Tyre Investments 
Trusts Ltd. The principal business of the company consisted 
in making investments. The company held shares in other 
companies which it bought itself in the most active way. It 
occupied itself as an alert and astute shareholder, looking after 
its holdings in those companies and the companies themselves ; 
that was its activity, which it pursued zealously. The company 
was held to carry on business. 

Holdings in War Loans and other British Government 
Securities have been held to be investments -• The connotation 
and import of the term ‘investment’ has been the subject of 
judicial decisions under the law relating to Excess Profits Duty. 
In the case of the Gas lighting Improvement Co., Ltd. v. 
Inland Revenue Commissioner . 3 Lord Sumner says that the 
word, ‘investment’ is a word which must be taken it its 
ordinary and business sense. It is “ not to be enlarged 
figuratively, nor controlled by some motion about the scheme 
or policy, if there was one, of the Emergency tax ( i.e. Excess 

Profits Duty I think that in such a statute, the plain 

meaning is the true one, and I am unable to see any ground 
here for adopting any construction which is less than plain ”. 
The same Lord, in an earlier portion of the judgment, observes 
that the truth is that these investments are made, as 1 suppose, 
all good traders' investments are made, with a sound business 
motive and the prospects of dividends may have had little 

J. 1-2T. C. 646. 

2. Liberty & Co., Ltd. v. The Commissioner Inisuil Revenue 12 
T. C. 630. 

3. 12 T. C. 503 (643). 
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to do with tile matter, but a non-sabstaative (». e. the word 
“investment’) in a statute does not take its colour, like a 
ohamaleon, from such surroundings as the motives of the 
persons whose property it correctly describes." 


In the same case, Lord Uterndale M. It. observed: — 
"investment is do be taken in its ordinary sense as being an 
investmenlf whether it be or be not connected with the business 
that is carried on by the investor.^-™ The same interpretation 
was put by Pollock M. 11. in Liberty & Co., Ltd. v. The Com- 
missioner Inland Revenue (12 T. C. 630, 642), cited above. 


In Bourne and Hollindsu'orth V. The Covtrnissioner 
Inland Revenue ^ also, holdings of war loan were held 
to be investments, for the purposes of Excess Profits Duty. 
In this case, Sankey I observed : “Here there was material 
upon which the Comutissioners could find on the second point 
that this was in this particular case an investment. I do not 
like to hazard the opinion that in all cases money placed in war 
loan would be an investment. I think you have to consider 
the facts of the case. It may be different in the case of an 
investment company, and indeed the Act provides for that 
because it goes on to say, except in the case of life insurance 
basiaess where the principal business consists in the making 
of investments. ’’ 


In the LiiKolu Wagon and Engine Co., Ltd- v. The 
Commissioner Inland Revenue^' , Treasury Bills and War 
lioans held by a company were held to be investments. 
Investments by a company on Treasury Bills renewed 
from time to time on maturity were held to be invest- 
ments in the Commissioner Inland Revenue v. Dale b'teamship 
Co., Ltd.^' The principle of the above case-law should be held 
applicable to the law as contained in Proviso to Section 2 (5) 
of the Excess Profits Tax Act, in India. 

Proviso 2 ~Thi6 is also the same as the English law 
contained in Section 12 (5), Finance Act, 2 of 1939. 

8— a PsrLord Stemdnle M. R. in l‘i T C. 50H. 625. 

4. 12 T. C.488 

5. 12 T. (;. iH (602) 

6. J2 T. C.^712 
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"One buainese": — In a case under the Excess Profits Duty 
Act (10 of 1919), assessee bad two shops at two different places 
( N & C.) in Madras. He was assessed to Excess Profits Duty 
on a single sum as income from his two shops. He contended 
that hie businesses at the two shops were different and were, 
therefore, not one but two distinct businesses. He alleged that 
his business at shop at N was retail and concerited with over 
70 articles of merchandise, while that at shop C was wholesale 
and concerned with only 4 or 6 articles. On a reference 

to the High Court, it was pointed out in the 

statement of the case that while the words, ‘in respect of 

any business’ to which this Act applies, occurring in Sec- 
tion 4 Excess Profit Duty Act, appear to indicate a 

single business, the definition of the word ‘business,’ occurring 
in Section 2 does not appear to preclude the clubbing together 
of any number of adventures or concerns in the nature of trade, 
commerce or manufacturers so long as the proprietor is the 
same. 


The High Court, however, held that the two shops con- 
stituted different businesses. It was observed: — ‘‘The assess- 
ment of Excess Profits is on the profits of the business and on 
the person owning the business or entitled to the profits and 
we think that these two shops must be treated as different 
business. 

By the introduction of Proviso 3, the point of the above 
ruling may well be taken to be overruled. 

(6) Chargeable accountmg period : — The term 

‘chargeable accounting period’ was not defined under the 
Excess Profits Duty Act, 1919. 

The definition of the term as given now has been taken 
bodily from the English Act (Finance Act 2 of 1939). In the 
Bill as presented to the Assembly, the period was the* one 
beginning on or after the 1st day of April, 1939. The Select 
Committee altered it to what it is now. They irobsen'ed: — 
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“We have adopted the expedient of altering the definition of 
Chargeable accounting period, so that at the end of March, 
1941, unless by an amending Act that date is extended, the tax- 
ing provisions cease to have effect and of making a change in 
clause 4 to secure that before that date and thereafter annually 
at the time the Finance Bill is before the legislature the 
legislature sImiII have an opportunity of reconsidering the rate 
at which the tax is charged. We have also received an assu- 
rance, which we desire to record in this Report, that Govern- 
ment will promote any farther legislation which is in its opinion 
necessary or desirable to remedy short-comings which may 
reveal themselves in the working of the Bill when passed. We 
have farther received an assurance that when the Act is repealed 
any right, privilege, obligation or liability acquired, accrued 
or incurred under the Act will not be affected, and that, 
therefore, assessees will have secured to them the payment of 
any refunds to which they are entitled the committee was 
assured that steps will be taken to ensure that such refunds 

will be duly made ’’ and we have altered the date on which excess 
profits become liable to taxation from the first day of April to 
the first day of September, 1939. 

In the course of debate on the Bill, while accepting the 
principle that the State should have a reasonable share of 
war profits, it was pointed out that that share was exceeded 
in the provisions of the Bill which was characterised as a 
blind copy of the British Act”. The inclusion of the year 
J 938-39 in the "chargeable accounting period” was cited as an 
instance in point. The Finance Mcml>er in his reply admitted 
having realised that the period between April 1, 1939 and the 
actual outbreak of the war was not in India a period of 
abnormal activity. But he agreed that the effect of it on the 
scheme of the Bill was to mitigate the excess which would 
be determined for taxation. If a business was making losses, 
effect of those months waw to reduce the incidence of 
tax. , The Finance Member, however, declined to accept the 
■date as Ist April 1940 onwards as suggested in some quarters. 
Because that, he thought, should be definitely foregoing the 
application 9f**tbe principle of the Bill to many months of war 
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profits which he coaid not afford to accept. This position was^ 
however, relaxed after discussions in the Select Committee and 
the changes above-indicated were made. 

7. Coznmiasioners : — The functions of a Commissioner 
of Excess Profits Tax shall be performed by the same person 
who is the Commissioner of Income Tax under the Income Tax 
Act, 1922. See Section 3 (2) post and notes thereunder. 

8 Company : — The definition of the term “company” 
in this Act is the same as in the Income Tax Act, 1922 (amend- 
ed 1939). The definition is intended to include all companies 
constituted in the dominions of the Crown, while the latter part 
of the definition is confined to such foreign associations as the 
Central Board of Kevenue may desire to treat as ‘companies’ 
under the Act. 

The word ‘company’, as defined in the Indian Com- 
panies Act, 1913, widens the scope of the definition so as to 
include companies limited by guarantee also. 

“Company" as defined in the Indian Companiee 
Act, 1913 : — Section 2 (2) Indian Companies Act, 1913, defines 
the term ‘company’ as : “a company forni€d and registered 
under this Act of an existing company”. Section 5 of the said 
Act prescribes the mode for formation of companies — 

It runs thus : — “Any seven or more persons or, where the 
company to be formed will be a private company, any two or 
more persons, associated for any lawful purpose may, by sub- 
scribing their name to a Memorandum of Association and other- 
wise complying with the requirements this Act in respect 
of registration, from an incorporated company, with or without 
limited liability, that is to say, either — 

(t) a company having the liability of its members 
limited by memorandum to the amount, if any, 
unpaid, on the shares respectively held by them, 
(in this Act termed a company limited by 
sharesl ; or 
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(t») a company having the liability of its members 
limited by the memorandnm to such amount as 
the members may respectively thereby undertake 
to contribute to the assets of the company in the 
event of its being wound up, (in this Act termed 
a company limited by guarantee) ; or, 

(m) a company not having any limit on the liability of 
its members (in this Act termed an unlimited 
company). 

According to Section 2 (13), a ‘private* company, is one 
that, by its articles, restricts the right to transfer its share and 
limits the number of its share-holders to fifty (exclusive of its 
employees) and prohibits inviting public to purchase its shares 
or debentures. 

"Registration*' oi company, registration is compulsory 
in the case of companies of more than 20 persons, unless formed 
in pursuance of an Act of Parliament or Letters Patent or an 
Act of (.Tovernor-General in (’ouncil, [Section 4 (2)1, and in the 
-case of companies doing banking business, in case of companies 
of more than ten persons, subject, of course, to the same quali- 
fication as to their formation as above [Section 4 (ILj. The 
roles about the formation and incorporation of companies differ 
in different parts of the British Empire. Once, however, a 
company is incorporated under the law, the motive of incorpo- 
ration cannot be challenged and it is a company for tbe purposes 
of this Act. Under Section 24 Indian Companies Act, a certifi- 
cate of incorporation by the Registrar of Joint Stock Companies 
is oonclnsive proof of the incorporation of the company, where- 
upon it becomes a body corporate, a separate entity, distinct from 
ahate-holders and having, by the fiction of law, a juristic exis- 
tence of its own, with no physical existence. 'Existing companies' 
would be companies registered under the Companies Act, previous 
to that of 1913, i.e., existing at the time of the enforcement 
(A the 1913 Act. A point of interest, which is noteworthy in 
.coaoection with companies having share-holders with a liability 
limited to the.e:^nt of shares, is tbe nnmber of shares to be pur. 
•chased by shareholders. While, as noted above. Section 6 limits 
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the number of share-holders to seven and two in case of public 
or private companies respectively, it dose not restrict the number 
of shares by a maximum or minimum, to be purchased by each 
of share>holder. Hence, a company formed by a man bolding 
a bulk of shares in his own name and a share each in the name 
of his wife and children, being, practically, a ‘one man’s com- 
pany' is a company valid under the law. The ordinary reason 
for which a man forms his business into a company is that he 
may have the advantage of the trading of the company by hold- 
ing a greater part of the shares and receiving a greater part of 
the profits in dividends as they are distributed; while at the 
same time he need not be [personally liable on the contracts 
which are made to earn the profits. Such an object is perfectly 
legitimate and it was so held in Salomon v. Salomon.^ Since 
the words occurring in Section 4 (1) and (2) Indian Companies 
Act are ; 'company', ‘association and partnership’, it may be 
well, briefly to note the distinction between a ‘company’; and 
‘partnership’: -- 

(1) A ‘company’ is a sepaurate person, apart from the share- 
holders thereof, being an entity independent of share-holders 
with a juristic but not a physical existence. \ firm, on the 
other hand, is not an entity or a person apart from its partners. 

(2) ‘Partnership’ is an arrangement between definite 
individuals bound together by a contract, while a ‘company’ is a 
partnership which is constantly changing, i.e , a succession of 
partnerships.’- 

(3) A company’s property belongs to the company and 
not to the share-holders thereof, while the partnership property 
is the property of the individual members, w’ho are collectively 
authorised to it.” 

(4) A firm’s creditors can proceed against the property of 
the partners, but the creditors of a company can proceed only 
against the company as such.'t 

(1) 1897 C. -22. 

(2} .Smith V. Anderson, 15 Ch. 1>. 278. 

(.S) Georf^u Newman and Co.. In rr; (1895) 1 Ch. 074i 

(4) Flit Croft. In re: Jl Ch. D. 583. 
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(5) A share-holder can enter into a contract with the 
company while a partner cannot do so with his firm. 

(6) A share-holder of a company cannot, unlike a partner 
of a firm, incur liabilities on company’s behalf. For income- 
tax pnrposes the main distinction between a company and 
partnership will be clear from the following observation of 
Schwahe C. J. 4.B : — “It is argued by the Commissioner that 
partnership is, for Income-tax purposes, an entity; but it is not 
an entity known to law; it is not a separate entity like a com- 
pany limited by shares; its name is merely a convenient method 
of describing its partners each of whom is jointly and severally 
liable for its debts and liabilities for income-tax purposes. It is 
a convenient body to assess, at the partners carry on trade to- 
gether and keep books in which the partnership transactions 
are entered, and eavri together profits and make losses. It is to 
be observed that for this purpose no distinction can be made 
between registered and unregistered firms, for, whether a firm is 
a legal entity or not, does not depend on registration. A company 
being juristic person, is an assessee with Section 2 (21. and as 
such chargeable to income-tax and super-tax under the Finance 
Act. See also under Sections 3s. and 56* infra, and notes under 
Sections 8 to 14 and for refund Section 4 m infra. Be it noted in 
this connection that while a company has the apparent disad- 
vantage of l)eing assessed at the maximum rate, it has advantages 
also. A share-holder can apply for the winding up of a com- 
pany under Section 166 C ompanies Act. Then, the liabilities 
are limited to the extent of shares; there is a regular audit of 
accounts, a publicity of business and a corporate finance. Above 
all, there is the provision for refund in case of share-holder 
receiving any dividend, in certain cases. Before parting with 
the subject of a ‘company’ with relation to its taxation, be it 
noted also that a company in liquidation is a company within 
the meaning of the Act ■’> while an official liquidator of a com- 
pany if’ bound by the assessment made on the company before 
the order of its winding up. ^ 

. (4-a) l.I.T.C. 278. 

(A) ('omnir. I. T. v. Agra Spinning and WeavitiK Alilla (in Liqdn.) 
:6-A. 685 1!*84 All. 170; 1984 I. T. K. 79. 

(6) I. T. CommiiiHioner U. P. v. Lneknew Sugar Works. 1985 I. T. 
L. J. 29. , . 

• lncojne»tax Art 1922. 
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Any foreign association 

The object of the addition of this part of definition of the 
company is to include in the term ‘company’, such foreign 
association as the Central Board of Bevenue may desire to treat 
as companies for the purposes of the Act. The expression, 
‘for the purposes of the Act’ would mean for the purposes of 
taxation to Excess Profits 'Pax under the Act, The words, 
“or of a law of an Indian State’’ in the definition of company 
have been added by the Select Committee. They observe: — 
“In the definition of Company in sub-clause (8) we have 
inserted a refererce to Companies formed in pursuance of 
legislation in Indian states.’’ 

(9) Deficiency of profits: — The definition of the ex- 
pression “deficiency of profit’’ also follows the English law, as 
contained in Section 15, Part III, Finance Act 2 of 1939. 
According to the above, the amount of deficiency occurring in 
any chargeable accounting period shall be taken to be : 

(at Where profits have been made in the period, the 
amount by which those profits fall short of 
standard profits ; 

(b) Where a loss has been sustained in the period the 
amount of los.s added to the amount of standard 
profits. Thus ‘deficiency’ is either; — 

(1) An amount of profits smaller than the standard 
profits or (2) a loss sustained, in the period. The amount of 
deficiency depends upon whether there have been a decrease 
in profits or whether there has been a loss in the chargeable 
accounting period under consideration. Under the English law, 
relief is allowed on the deficiency of profits in accordance 
with the provisions contained in Part III, Section 15 (2). 
Similarly, relief is to be afforded in India on the same principle 
and according to similar provision as contained in Section 
7, post. 

• 

10. Dixectox — The definition of the term “director” is 
the same in this Act, as given in Companies Act (1913V 
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Section 2 (5) read with Sections 2 (9), 2 (9>A) and explanation 
to Sections 2 (9-A) (Amended 1936). 

These Sections are: — 

Section 2 (6) ‘Director’ includes any person occupying the 
position of a director by whatever name called: — 

Section ‘2 (9) ‘Manager* means a person who, subject to 
the control and direction of the directors, has the management 
of the whole affairs of a company, and includes a director 
or any other person occupying the position of a manager 
by whatever name called and whether under a contract of 
service or not. 

Section 2 (9-A) ‘Managing Agent’ means a {>erson, firm 
or company entitled to the management of the whole affairs 
of a company by virtue of an agreement with the company, 
and under the control and direction of the directors except 
to the extent, if any, otherwise provided for in the agree- 
ment and inclades any person, firm or company occupying 
such position, by whatever name called. 

Explanation— It a person occupying the position of a 
Managing Agent calls himself a manager he shall never- 
theless be regarded as Managing Agent and not as manager 
for the purposes of this Act. 

(11) Dividend: - The definition of the term “dividend” has 
for the purposes of this Act, been adopted from the Income Tax 
Act, 1922 (Amended, 1939). The definition therein has been 
added by the 1939 Amending Act. It runs as follows ; 

Section 2 (6-4) ‘dividend’ includes : — 

{a) any distribution by a company of accumulated 
profits, whether capitalised or not, if such 
distribution entails the release by the company 
to its shareholders of all or any part of the 
assets of the company ; 


(b) any distribution by a Company of debentures or 
debenturestock, to the extent to which the cotnpany 
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Possesses accumulated profits, whether capita- 
lised or not; 

(c) any distribution made to the shareholders of a 

company out of accumulated profits of the 
company on the liquidation of the company ; 

Provided that only the accumulated profits so 
distributed which arose during the six previous 
years of the company preceding the date of 
liquidation shall be so ittcluded; and 

(d) any distribution by a company on the reduction 

of its capital to the extent to which the company 
possesses accumulated profits which arose after 
the eiui of the previous year ending next before 
the 1st day of April, 1933, whetlser such 
accumulated profits have been capitalised or 
not; 

Provided that ‘dividend' does not include a 
distribution in respect of any share issued for 
full cash consideration, which is not entitled, 
in the event of liqnidatio i, to participate in the 
surplus assets, when such distribution is made 
in accordance with sub-clause (c) or (</'. 

Explanation . — The words 'accumulated profits,' 

wherever they occur in this clause shall not 
include ‘capital profits ' 

The above definition of ‘dividend’ has been added to the 
Income tax Act to prevent avoidence of super-tax 

Section 2 (6-A) : — Section 2 (6-A) is new and has been 
added to prevent avoidance of super-tax. “To prevent the avoid- 
ance of super-tax which would otherwise be payable by the share- 
holders by the device of distributing the profits in the form of 
bonus shares, bonus debentures or some other form which, as the 
law stands at present, are capital receipts and not income in the 
hands of the share-holders, dividend is defined tn^uch a wav 
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that wherever the share-holders reoeive profits io any of such 
forms it can be treated as income for tax purposes. The defini- 
tion also covers the case where a company goes into liquidation 
and the accumulated profits are distributed by the liquidator to 
the former share-holders. Income is then defined in Section 2, 
clause (6-C) to include any dividend as defined in Section 2, 
clause (6-A), and also to include distributions from unrecognised 
Provident Funds.” 

Under the amended definition a debenture will, when 
issued, be treated as a dividend but an ordinary bonus share 
will not be liable to taxation until it is actually paid off. The 
definition further secures that accumulated profits distributed 
on the liquidation of the company shall only be included in 
dividend for the purposes of taxation, if they arose within six 
years of the liquidation. Clause (d) of the revised definition 
provides for the case in which a company tries to disguise a 
distribution of profits as a reduction of capital. The words 
inserted in the new sub-clause (c) of clause (ii'' of Section 2 of 
the Act by clause 2(e) (iii) of the Bill merely make correction 
overlooked in the Bill, and necessary in view of the revised 
wording of Section 10 of the Act.” (Select Committee Report, 
1938). 


Provision as to avoidance of super-tax exist in the English 
law also. (Section 21, Finance .Act, 1922). 

Kegarding dividend, the Enquiry Committee observed “We 
have considered the clause in the Dividend Duties Act, 1902, 
of Western .Australia which defines a dividend as follows : — 
"a ‘dividend’ shall include every dividend, profits, advantage or 
gain, intended to be paid, credited to or distributed.” 
This wording was held by the Privy Council to cover 
an issue of bonus shares and we suggest that the same 
definition be applied to dividends in the Indian Income Tax 
Act. In the Assembly also, the question of defining ‘dividends’ 
wafr>di8cussed : — ‘The very first matter on which there was a 
considerable amount of controversy was what you may call the 
technical or the artificial definition of ‘dividends.’ I call it artifi- 

t • 

cial because ftiy Honourable friend himself pointed out that to a 
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large extent what might be called dividend, according to the 
ordinary company law, does not seem to satisfy his greed. 
He feels that by processes known to tax-dodgers, as he would 
call them, a certain amount of money which ought to pay tax 
has hitherto escaped, and he suggested a definition which we 
thought was a little too wide and it has now been modified in 
the light of the discussions. The result of these discussions 
has been to differentiate in the artificial definition which he had 
proposed between what may be called a genuine addition to the 
capital of the company as distinguished from cash returns to 
the shareholders themselves from the accumulated undistributed 
profits. It does not matter whether the cash is in the form of 
actual cash or whether it takes the form of debentures to be 
redeemed in course of time. The latter will be subject to a tax. 
I commend to the House that the result of the deliberations 
has been a fair one in so far as the taxation on the distribution 

of accumulated dividends is concerned the present 

definition of the dividend, artificial though it must be, is 
acceptable from the point of view both of the State as taking 
the tax and the individual as having to bear it. (Mr. Bhuldbhai 

J. Desai). 

Proviso 2 & Explanation. — Proviso ‘2 was added 
and “Part (d) of this sub-section makes it clear that if a 
company has undistributed accumulated profits it cannot 
distribute ordinary capital and retain its profits : that 
of course is perfectly just ; but the preference shares in a 
company have no right to participate in those undistributed 
profits ; they are only entitled in the event of liquidation to get 
their own capital value back : and we consider there should be 
a distinction drawn between the ordinary share and the pre- 
ference share which is not entitled in the event of liquidation 
to participate in any of the surplus profits.’' 

12, Excess Profits Tax Officer . — An Excess Profits 
Tax Officer shall be the same person under this Act as the 
Income-tax Officer under the Income tax Act [see Section.3 (2) 
post] Income tax Officers are appointed under Section 6 (d) 
Income tax Act, 1922. They are the assessors t.e. officers 
who assess income-tax. 
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13. Income The definition of the term ‘income’ 
has also been adopted from the 1922 Income-tax Act (Amended 
1939). The definition of the term ‘income’ has been added to 
the Income-tax Act, by the Amending Act, 1939. This is 
Section 6-C of the Act which is as follows ; — 

(6-C) inconti includes anything included in ‘dividend" as 
defined in clause (6A) and anything which under Explana- 
tion 2 to suh-sectioH (/) of Section 7 is a profit received iit 
lien of salary for the purposes of that sub-section and 
any sum deemed to be profits under the second proviso 
to clause (vii) of sub-section (2) of Section 10 and the 
profits of any business of insurance carried on by a 
mutual insurance company computed in accordance with 
rule 9 in Schedule;) 

Whaf is income? — The Income-tax Acts make no 
attempt to provide a definite solution to the query for the same 
reason that the school-master does not define reprehensible 
conduct for the benefit of his pnpils. Like the school-master, 
the Acts give us a number of hints and these enable us to say 
with regard to a large number of items whether they are or are 
not chargeable to income-tax of the United Kingdom. The 
exact boundary line between income chargeable and not 
chargeable to United Kingdom tax has never been drawn and 
from the nature of the case is never likely to be. The question 
is primarily one of fact. ^ '.Similarly, in India, the object of 
the Indian Income Tax Act is to tax ‘income,’ a term which 
it does not define. It is expanded, no doubt, into income, 
profits and gains, but the expansion is more a matter of words 
than of substance. Income in this Act connotes a periodical 
money return ‘coming in’ with some sort of regularity, or 
expected regularity, from definite sources. (The sources of 
taxable income are enumerated in Section C of the Act). The 
source is not necessarily one which is expected to be continually 
productive but it must be one whose object is the production 
of a definite return excluding anything in the nature of a mere 
wind-fall. Thus income has been likened pictorially to the 
fmit *of a tree or crop of field. It is essentially the produce 

1. Sam losnrance office v. dark 6 T.C. 6S (See alao Peam v Uille 
6 A. T.C. 619; UvdaoD Bei-y Co. v. Stevens 5 T.C. 417 
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of a thing which is often loosely spoken of as ‘Capital’. - With- 
ont giving an exhaustive definition, it (income) may be des- 
cribed as the annual or periodical yield in money or reduceable 
to a money value arising from the use of real or personal 
property or from labour or services rendered {bearing in mind 
that in some cases, j. e., income derived from house property, 
the yield must be taken as the bona fide annual value and 
not necessarily as the actual yield. Investments and rents 
derived from bouses and lands are instances of income arising 
from the use of property, while salary, wages and professional 
earnings, including pensions, are instances of income arising 
from labour or services rendered. Income derived from business 
may, in some cases, be a combination of both classes. 3 Income 
means what comes in. There must be an ‘incoming’ to 
satisfy the test of ‘income’. 

The same view of the term ‘income’ was taken by Das, J, 
in another Patna case, Raghunandan Pershad Singh v. Com- 
missioner J. T. B. d- 0 Any thing which can be properly 
described as income is taxable under the Act unless expressly 
exempted. ^ 

Although the words ‘income of’ are simple words, capable 
of wider or narrower meaning, yet for the purposes of Sections 
3 and 55 ‘income’ is not to be attributed to any of the five classes 
of persons mentioned by any loose or extended interpretation 
of the words but only where their application is warranted by 
ordinary legal meaning. ^ 

‘Income’ signifies what comes in i ; it is as large a 


{ 2 } (Hflr Sir C+eorge liOwndes in ths Commissioner of I. T. Beii«;al 
V. Shaw Wallacb & Co. oO 1. A. ‘JOG, 59C. Id4:i: •> I. T. C. 178 (180) 
Oiioted with approval foriuOoiial .Sarau Narain .Sinph v. Commisaioner I.T. 
B. & 0. 8. l.T.C. 314), 

l3) Raja Joti Perind Singh Heo, 1 1. T. C. lOJ (106) ; 1921 Pat. 81; 

6 P. L. J. 62. 

(4) Per Spencer .J, ill Narasiinal v. .Secretary of .State for India in 
Council, 1 1. T. O. 10 (11) dO M. 685. 

(5) Per Das J. in Maharajadhiraj of Darblianfia v. Commissioner 
1. T., B. A O.. 4 I. T. C. 288 {301i; 9 P. 210: 1980 Pat. 81. 

(6) 4 I. T. C. 123 (133) 9 P 48. 

(6) Gopal Saran Narain Singh v. Commissiauer of 1, T., B»& O. 8 
1. T. C. 340: (344) 1986 I. T. R. 237 (212): 1935 P. C., 143. 62 1. A. 217 
((Quoting with approval in Shaw Wallace & Co. v. l.l’.O. Bengal 6 1.T.C.128). 

(8) Kalyanji Vithal Das v. Commissioner J. T. Bengal 1937 
l.T.C. Bengal, P. C. 36. 

(I) Jones V. Ogle (1872) 42 L. J. Oh, 336. 
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word as could be used to denote a man's receipts. ~ Income 
means money or money's worth received by a person and 
money worth must be something which can be turned into 
money. The Dictionary meaning of the term ‘income’ 

means peiiodical, (usually annual^ receipts from one’s business, 
lands, work, investment etc., ^ and the same is the legal 
acceptance of the term according to Stroiui's Judicial Dictionary. 
When the Act, by Section 3, subjects to charge ‘all income’ 
of an individual, it is what reaches the individual as income 
which it is intended to charge. ® A contrary view wsks, however, 
taken by the Judicial Commissioner’s Court, Nagpur, in 
Panduraug v. Commissioner /. T. C P. ^ In view', however, 
of the P. C. ruling in Raja Bejay Singh Dudhuria’s case 
above cited (6 I. T. I. C. 449, 452) and other leading cases 
on the point of ‘inc.'Uie’, decided later by the Privy Council, 
the current and t'.ie accepted view of ‘income’ is that, for 
assessment purposes, there must be an actually realized or 
realizable profit or gain. Acceptance of new mortgage in 
discharge of the prior one, including interest due thereon ," or 
of a promissory note is not, therefore, ‘income’ assessable. 
Where payment is received in kind, for the receipt to be taxable 
it is essential that what is received in kind should be equivalent 
of cash or should be money's worth. In case of a mortgagee 
purchasing at Court-sale property, the subject of mortgage, 
there is a realization of interest to the extent the purchase price 
exceeds the 'principal sum due.to It may be noted that in 
S. M. Chitnavis v. Commissioner I. T. Nagpur^^ and in 

(2) In re; Hug:gin8 (1882) 61 L. J. Ch. 9.')8. 

(3) Tenant v. .Smith (1892) A. C. 150. 

(4) Oxford Concise Dictionarj'. 

(5) Baja Bejny Singh v. Commissioner I. T. Bengal, G 1. T. C. 449 
4461-62 P. C ) 

(6) 2 I. T. C. 69; 1926 Nag. 180. 

(7) Raghubir Perahad v. Commissioner. I T.. B. A O. 1933 P. C. 101. 
1988 I. T. R. 1 18 ; 1983 A. L. J. 667: 6 I. T. C: 892 (396-97). 

(8) Commissioner 1. T., B. A O. v. Bameshvs’ar Singh (Raja) 12 P. 31 
1983 P. C.nOS: 1933 I. T. R. 94 : (P. C). : 6 1. T. C. 401 (P. C.) 

(^) Ibid (both cases). 

(10) Commissioner I. T. B. A O.v. Bameshwar Singh (RajaV G I. T. C. 
401 P C.) ; 19.S3 P. C. 108. 
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Nanhe Lall v. Commissioner I. T. Nagpur., 12 the Nagpur 
Judicial Commissioner’s Court also shared the Privy Council’s 
view, holding that a mere credit of interest in the Khata, not 
shown to have been realised, did not make it taxable income. 
{Al. Ar. Rm. Aruncahalam Chetiiar v. Commissioner I. T. 
Madras,) the Madras High Court also, reviewing the English 
and Indian law on the point, held that the money which 
became due by way of interest, but which was not realized, was 
not taxable. Hence ‘income’ to be taxable means ‘actual 
receipts.’ 

(14) Fixed rate— The definition oi the term: — The 

definition of the “fixed rate’’ has references only to dividends on 
share capital other than ordinary share capital. If a rate fiuctnat- 
es in accordance with the maximum rate of income-tax, that is 
included in the term ‘fixed rate’ for the purposes of Excess Pro- 
fits Duty. The definition of ‘fixed rate’ as given in the Act has 
been taken from the English Finance Act, (2) 1939, Section 22 
Part III. 

(15) “Inspecting Assistant Commissioners” : —The 
Inspecting Assistant Commissioners under the Excess Profits 
Duty Act shall be the same persons who are Inspecting 
Assistant Commissioners under the Income Tax Act, vide Section 
3 (2) infra. For Inspecting Assistant Commissioners see Section 
5 (5) I. T. .Kct 1932 (Amended 1939) which specifies the 
functions of the Inspecting Assistant Commissioners under the 
Income-tax Act. It is as under : — 

(5) (Inspeciing Assistant Commissioners of Income-tax and 
Jncome-iax Oncers shall perform their functions in 
respect of such persons or classes of persons and of stick 
incomes or classes of income and in respect of such areas, 
as the Commissioners of Income-tax may direct, and, 
where two or more Inspecting Assistant Commissioners of 
Income-tax or Income-tax Officers have been appointed for 
the same area, in accordance with any orders which the 
Commissioner of Income-tax may make for the distribution 

and allocation of the work to he performed. The Commis- 
sioner may, with the previous approval of the Central 
Board of Revenue, by general or social order in writing, 
(12) 1928 Nag. 241: 3 1. T. C. 2?. 
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direct that the potvers conferred on the Income-tax Ojficir 
and the Appellate Assistant Commissioner hy or under this 
Act shall, in respect of any specified case or class of cases, 
be exercised by the Inspecting Assistant Commissioner 
and the Commissioner, respectively, and, for the purposes 
of any case in respect of which such order applies, referen- 
ces in this Act or in any rules made hereunder to the 
Inconu-tax Officer and the Appellate Assistant Commis- 
sioner shall be deemed to be references to the Inspecting 
Assistant Comtnissioner and the Commissioner, res- 
pectively.) 

(16i ''Loss”; — ‘Loss' and ‘ Profits ‘ are relative terms. 
‘Profits,’ as defined in claused (2) of the Section, are to be 
determined with reference to the Kiiles given in Schedule 1 to 
the Act and ‘losses', for the purposes of the Act, are to be 
determined also in tiie same manner. Under the English Finance 
Act (2) of 1939, also, profits and losses are to be similarly 
computed, {vif/e Section 14 (1) and (3) Part 111 Finance Act, 
1939. 

17 '’Person'': — The definition of the term ‘person’, as 
given here, is the same as the one in the Income-tax Act, 1922, 
except that the words, "and local aulborify,'' added to the 
Income-tax Act definition by the 1939 Amendment Act, does 
not find place here. 

While ‘ local authorities ’ have in same cases, been made 
subject to the payment of Income tax they, stand exempted 
from the payment of the Excess Profits Tax. The term 
“person" here shall have the saute meaning, therefore, as in 
the Income Tax Act (but for the above exception). In 
the Income Tax Act, the term “person" includes Si juristic 
person. A minor, a lunatic, and a person residing abroad 
have been treated as persons under the Act, special machinery 
having been provided for their taxation, (see Sections 40 to 42 of 
the Actb In cases where a minor makes an income and he has 
no guardian he can be called upon to make a return of his 
incot&e pm«onaIly and to pay the tax assessed. “Person’ bos 
been held to include any body of persons, corporate or incor- 
porate.” 
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(18) PrMCxibed: — The term “prescribed” hss r^erence 
lo rules under the Act. ProTisions as to Rules under the Act 
are contained m Section *26 of the Act. 

See notes under Section 26 poti. 

(19) Profits: — As already stated under ‘Loss’ above, 
‘Profits and losses’ under the Act are to be computed in the 
same manner. The manner of computing profits is to be 
found in the first Schedule. 

See notes under Rules in the first Schedule, -pott. 

(20) ‘‘Standard Profits”: — The methods of determining 
‘standard profits’ is given in Section 6 below. 

The English law as to ‘standard profits’ is contain- 
ed in Part III, Section 18, details whereof have also been 
given under Section C below. See notes under Section 6 post. 

(21) “Statutory percentage”: — The definition of the 
term “statutoty percentage," as given here, has been taken 
Iwdily from the English law [Section 13 (9» Finance Act 
1 989.] The ‘statutory percentage’ is to be applied in deter- 
mining the ‘standard profiti' in certain cases, as given in 
Section (i post. 

.\mongst the objections to the provisions of the Plxcess 
Profit j Duty Pill raised at the time of discussion in the 
Assembly, before its enactment into law, the one related to 
the rate of ‘statutory percentage’ having been copied from the 
English provisions, regardless of the difference in the circum- 
stances of the United Kingdom and India. 

For further details see notes under Section 6 po.<tt. 

(22) Written down value” — The definition of the e.v- 
pression ‘written down value’ as given in the Act, is nearly 
the same as in the Income Tax Section 10 (VI), The 
expression has been substituted for the words ‘original cost’ 
(now dropped). 
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In the Income Tax Act, the sabstitntion and the change is 
the outcome of the recommendations of ‘Enquiry Committee’. 
They observed : — “We recommend therefore the amendment of 
Section 10 (2) (vi) of the Act on the following lines : — 

In respect of depreciation of such buildings, machinery, 
plant or furniture, being the property of the asseasee, a sum 
equivalent to such percentage on the written down value thereof 
as may, in any case or class of cases, be prescril^ed, but not 
exceeding the amount actually written off in the books of the 
assessee; provided that where the aggregate allowances from the 
commencement of the Act upto and including any year, do not 
exceed the aggregate of ths sums written off in the books of the 
assessee for the same years, the limitation shall not be applied”. 

Written-down value thereof : — Thesh words have 
been substituted for the words ‘original cost' (now dropped). 
The amendment is the outcome of the recommendation of 
the Enquiry Committee. “We recommend therefore the 
amendment of Section 10 (2) (vi) of the Act on the following 
lines : — 


“In respect of depreciation of such buildings, machinery 
plant or furniture, being the property of the assessee, a sum 
equivalent to such percentage on the written down value thereof 
as may in any case or class of cases, be prescribed, but not 
exceeding the amount actually written off in the books of the 
assessee, provided that where the aggregate allowances from the 
commencement of this Act upto and including any year, do 
not exceed the aggregate of the sums written off in the books 
of the assessee for the same years, this limitation shall not 
be applied.” 

“Written-down value” means : 

(a) in the case of assets acquired in the ‘previous 
year' the actual cost to the assessee ; 

(h) in the case of assets acquired before the ‘previous 
* year’ but after the comma into operation of the 
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amended Section, the actual cost to the assesaee 
less all depreciation allowed to him under this 
Section ; 

(c) in the case of assets acquired before the coming 
into operation of the amend Section, the actual 
cost to the assessee less (i) for all years for which 
he has been assessed in respect of the business, 
all depreciation which has been calculated as 
allowable in respect of those years whether 
effectively allowed or not, and (ii).for all years 
for which be has not been so assessed, 
depreciation calculated under the provisions 
of Section 10, at the rates in force for those years, 
but, for any year prior to the coming into 
operation of the Income-tax, 1992 at the rates in 
force oo Ist April, 1922. ” 

The Enquiry Conimitee also, in changing this basis from 
'original cost’ to 'wi-itten down value’ in computing depreciation 
or obsolescence, observes: — “The first question for consideration 
is whether the allowance should be calculated as now upon the 
Irasis of cost, or whether it would be better to change over to 
calculations based on the written down value, i.e. the original 
cost less year by year the depreciation previously allowed. The 
following example illustrates the difference betwen the two 
methods : — 


Written down 

Cost method. vnliie method. 


Year 1, orignal cost 

10 000 20'’, on written 

10 000 

Allowance Ih*/, on cost 

1,600 down vahie 

•2.000 

Year 'i. written downvahie 

8..500 

8000 

15*/, on cost 

1,500 

1,600 

Year B ,, 

7.000 

6.4C0 

15% on cost 

1.600 

1.280 

Year 4 

6,600 

4,1 ao 

16% on cost 

1,500 

824 

Year 6, writtan down value 

4,000 

S.296 


The system at present operation makes it a matter of 
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Sraul di%o^y to koep teftok of kho ««rioas items of plant 
pmehiMi at different dates and of the years in which they 
should drop out of the depreciation computations by reason 
of the fall 100 per cent, allowance having already been 
made. We have found that in practice the depreciation 
records on the files are often complicated, so that the 
position is not at all clear and involves much discus- 
sion and research. The written down value basis automatically 
secures that the aggregate allowance can never exceed 100 per 
cent. Moreover, the necessary calculations are simpler and 
more easily followed with a corresponding saving of time even 
after allowing for the more detailed statements necessary in 
connection with an obsolesence claim. 

On theoretical grounds, there is at least as much to be ssid 
for the written-dawn value basis as for the present basis, but no 
method has been found which gives universally 8atisfactor>' 
results. This is evident from the recurrent discussions in 
professional journals and technical publications, but the United 
Kingdom Boyal Commission on Income-Tax, 1920, after full 
consideration, reported definitely in favour of the written down 
value basis. Obviously higher percentage rates would he 
necessary under the written down value basis to give corrrapond- 
ing results and this should be borne in mind when the rates 
are being revised as recommended in paragraph (e) of this 
Section of our Report, but this does not necessarily mean an 
increase in all the existing rates because some of them appear to 
ns to be much too high already. 

A farther point for consideration is the fact that, however, 
carefully the prescribed rates of depreciation are arrived at, such 
rates at the best can only be fair averages for the various classes 
of plant, etc., and must either more or less than the rakes of 
depreciation actually suffered in many cases. Where the 
prescribed rate is inadequate, a remedy is provided by the obsoles- 
ceaoe iMlovrance. [Ree paragraph (g) of this Section]. 

To meet the case where the rate is excessive, we suggest 
as a safeguard that the allowance should not exceed that which 
the aeseesee has actu^ly writeo off in his books. 
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The amendment alters the basis upon which depreciation 
allowance is to be calculated from the ‘original cost' to the 
original cost less the sums previously allowed for depreciation, 
and except in the case of unabsorbed depreciation which the 
assessee is entitled at the commencement of the amending Act 
to carry forward to a succeeding year, it treats depreciation on 
the same footing as any other expense of the business. Con> 
sequently depreciation for any year subsequent to the com- 
mencement of the amending Act can only be carried forward for 
as long as any other loss can be carried forward. But the 
unabsorbed depreciation at the commencement of the amending 
Act may be carried forward until fully allow’ed and is to be 
allowed before the depreciation d\ie in respect of subsequent 
years. 

It is found in practice that frequently the assessee writes 
off in his accounts much leas than the amount of depreciation 
at the prescribed rates. Proviso to Section 10 (2) (vil has 
therefore been amended so as to restrict the allowance for 
depreciation to the amount written ofif in the asse-ssee’s 
accounts. In this connection the Select Committee observed ; 
“It has the effect of altering the proposals relating to 
depreciation which were contained in the Bill. Taken along 
with the second proviso now added to the definition, contained 
in sub-section (5) of Section 10 of the Act, of the words ‘written 
down value' this alteration substitute-for the proposals regarding 
depreciation contained in the Bill provisions which remove the 
restriction of depreciation to the amount written off in the books 
of the assessee, remove the restriction to six years of the carry 
forward of the depreciation, and secure that deprecation which 
is unabsorbed at the time when the law is changed, shall not be 
deducted from the original cost of plant, machinery, etc. in 
arriving at the written down value- The effect of this provision 
is to spread the writting-off of the unabsorbed depreciation over 
a longer period The proposals contained in the Bill limited the 
amount of depreciation to the amount written off in the books of 
the assessee and trttted depreciation arising after the change* of 
the law as a loss like other losses, so that it coaid be carried 
forward only for six yeairs. Depreciation unabsorbed at the time 
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of the change of the law was to be carried forward without tkue 
limit until it was absorbed but was to be deducted from, that is 
to say allowed against, profits before any further allowance for 
depreciation was to be made for any particular year subsequent 
to the change of the law. 

Government have given us an assurance that the new rates 
contsequent on the change from the cost basis to the written 
down basis will be discussed with the interests concerned before 
they are fixed, and that the new provisions will not be brought 
into operation until the rates have been so fixed". 

Section 3. (/) There shall be the following classes of Bx- 

cess Prolits Tax Authorities fur tke purposes of this, 

l»raf«U tax 

aotiMrttiea Act namely : — 

(a) the Central Board of Revenue ; 

(b) the Commissioners of Excess Profits Tax , 

!c) Assisfanl Commissioners of Excess Profits Tax, 
ir/«) may he cither Appellate Assistant Commis- 
sioners of Excess Profits Tax or Tturpeetin}* 
Assistant Commissioners of Excess Profits Tax : 

(rf) Excess Profits Tax Officers ; 

(rl Hoard of Referees. 

(2) Every ('omniissioner of E.xcess Profits Tax, Appellate 
Ast'istant Cnmmissi<mer of Excess Profits Tax, Inspectinff 
A:anstant Commissioner of Excess Profits Tax and Excam Profits 
Tax OjKcer shall he a person tcho is exercising the functions of 
Commissioner of Income-tax, Appellate Assistant Commissioner 
of Income-tax, Inspecting Assistant Commissioner of Income-tax 
and Income-tax Officer, respectively, under the Indian Income- 
tax Ad, 1922. 

(3) The Central Board of Revenue shall, subject to the 
provisions of sub-section (2'i, appoint such persons as Comtnis- 
sidhers of Excess Profits Tax, Appellate Assistant Commissioners 
of Excess Profits Tax, Impeding Assistant Commissioners of 
Excess P^fiis Tax and Excess Profits Tax Officers as it thinks 
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fit and such persons shall perform their functions in respect of 
such cases as the Central Board </ Revenue may assign to them : 

Provided that such directions shall be made entirely at the 
discretion of the Central Board of Revenue, and, in particular, 
it shall be conspetent for that Board to assign a case or class of 
cases to an officer u'ho is not exercising in respect of that care or 
class of cases the corresponding functions in relation to the 
charge of income-tax under the Indian Income-tax Act, 1922. 

{4) All officers and persotis employed in the execution of 
this Act, shall observe and follow the orders; instructions and 
directions of the Central Board of Revenue : 

Provided thnt nothing in this sub-section applies to o 
Board of Referees : 

Provided further that no such orders, instructions or 
directions shall be f/iveii so as to interfere irtth the dixcretion of 
the Appellate Assistant Commissioner in the exercise (f hts 
appellate functions. 

(5) A Board of Referees shall consist of not less than 
three and fiot more than five persotis, of trhorn not less than one 
half sJtall be non-officials having business experience, and one 
shall be a judicial officer who has exercised the potoers of a 
District Judge or who possesses such qualifications as are nor- 
tually required for appointment to the post of District Judge, 
and who has held judicial office for a period of not less than 
ten years. 

(6) Subject to the provisions of sub-seefion (5), the Central 
Government may make rules regulating the formation, composi- 
tion and procedure of Board of Referees. 

Section 3 Sub-section (1) : — The Act provides for its 
administration by the officers of the Income-Tax department 
under the Central Board of Revenue. As such, with the excep- 
tion of the 'Board of Referees’ the enumeration of Excess 
Profits Tax Authorities, as given in this sub-section, is the same 
in this Act as of the Authorities under the Income-tax Act, 1922 
(amended 1939) (Section 5 Income tax Act). 
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S«ctioQ 3 (2) : — By sab-section (2) of this Bection, all £be 
income-tax anthorities under the Income-tax Act, 1922, are to 
be authorities ex-officio for the purposes of Excess Profits Tax 
Act ; for instance, every Commissioner of Excess Profits Tax 
shall be a person who is exercising the functions of OommissiooM' 
of Income tax under the Indian Income Tax Act, 1922. 

Sub-Section 3) : — The appointment and functions of 
Commissioners of Excess Profits Tax, Appellate Assistant Com- 
missioners of Excess Profits Tax and Inspecting Assistant 
Commissioners of Excess Profits Tax and Excess Profits Tax 
and Income tax Officers are to be regulated by the Central Board 
of Revenue. 

According to the proviso to this sub section, the direction- 
as to the functions to be assigned to the above mentioned 
officers is a matter left entirely to the discretion of the C'entral 
Board of Revettue. 

In particular, as apart from the genei-ality of the above 
provisions, the Board is given the power to assign a case or 
class of cases to an Excess Profits Tax Officer who may not be 
exercising corresponding functions and powers under the 
Income tax Act with respect to that case or class of cases. 

Sub-Section (4): — Sub-section (1), in particluar, again en- 
joins upon all the Excess Profits Tax <'oiuiuisHionerB, Excess 
Profits Assistant (Appellate and ln8|)ectingl Commissioners and 
Excess Profits Tax Assessing Officers to obey and follow, the 
orders, instructions and directions of the Central Board of 
Revenue. 

Sub-Section (5; : — The I3oard of Referees is an addition 
to the authorities as existing nnder the Income-tax Act. This 
Board of Referees is to consist, according to sub-section 5 of 
Section 3 of the Act, of : — 

* (1) not lees than three and not more than five members ; 

(2) half of the above nomber to be noiwjfBcials with 
bnsiness ex|>erience ; 
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(3) One is to be a jadicial officer of a rank not inferior 
to that of Snbordinate Judge or Jndge Small Cause Court, 
having held judicial office for a period of not less than ten 
years. 

Sub-Saotion (6) : — Under sub-section (6), the Central Board 
of Bevenue is to make Rules regulating the formation, com- 
position and procedure of the Board of Referees. 

As to the functions of the Board of Referees, see also 
Section 6'3) and Section (5) proviso. As the functions under 
the Income I’ax Act were, prior to the enactment of the 1922 
Act, performed by lieveniie Aiithoritie.s no separate entiraeration 
of authorities existed in the Excess Profits Duty Act of 1919. 
Tlui Collector of the district wa.s to perform the function, of the 
Assessing Officer 

- An ap()eal from the Collector’s decision lay to the Chief 
Revenue Authority or to the Board of Referees (under Section 
8 of the Act). The Board was to consist of 3 or 4 persons, 
one being Chairman ; in the latter case, two of the members 
were to be non-officials, with business experience and the 
upinion of the majority was to prevail in case of difference 
i.f opinion. 

In the case of a Board of four, the Chuiiiuan’s vote was 
to l>e the casting vote, if the meml^ers were equally divided. 
The opinion of the Chief Revenue .\uthoiity or of the Board 
was to be final (under Section 8), 

Section 4. Subject to the f/nn.-ision.'i of thin Act. there shall, in 

respect of any business to n-hich this Act applies, be 

*^**’** charecd, levied and paid, on the amount hy which the 
ol lax. . i • . 

profits durtng any chargeable accounting pertod exceed 

the standard profits, a tax {in this Act referred to as "excess 

profits tax") which shall, in respect of any chargeable accounting 

period ending on or before the 3Isi day of March, 1941, be equal 

to fifty per cent, of that excess and shall, in respect of any 

rhargable accounting period beginning after that date, be 

equal to such percentage of that excess as maybe fixed by the 

annual Finance Act: 
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Prooidkd that any profitt which are, under the proxnskmi 
of sub~seciion (3) of Seetion 4 of the Indian Income-tax Aet, 
1922, eaaempt from income-tax, and all profits from any busi- 
ness of life insurance shall he totally exempt from excess 
profits tax under this Act. 

Section 4 : — Previous Law: — Section 4, Act 10 ot 1919 
contained the corresponding provisions. 

Only, the proviso to the said Section was different from 
the proviso to the present Seetion 4, which relates to a differ* 
ent subject. 

Aualagoua Law: — Section 9 of the Income Tax Act, 1922 
^amended 1930) contains similar provisions. The corresponding 
English law is contained in Part III, Section. 12 (1) Finance 
Act <2) of 1939. (See Part III of the book.) 

Scope of Section 4: — Section 4 may well be said to be 
the charging Seetion in the Act. It points oat on what and 
for what poriod is the Excess Profits Tax to be charged 
and also indicates proportion or amount of tax as r^ards 
the excess profits. The proviso to the Section points out 
that all profits or income exempt from income tax under the 
Indian Income-tax Act shall also be exempt from this ie.. Excess 
Profits Tax. 

Excess Profits Tax, under the Section, is to be assessed for 
'Chargeable accounting period’ [as defined in Section 2]. And, 
as the chargeable accounting period is to begin from 1st. 
September 1939, the tax is, in effect, to begin from that date. 
It means that profits from the period starting from let. Sep- 
tember 1939 are to be taken into account for the purposes of 
computation of excess profits chugeable to the tax. 

The tax is to be charged on the excess amount, by which 
Jbe profits in a chargeable accounting period exceed the standard 
profits ci the business. The amount of tax is to be 50% i,e. 
Indf of the^ %bove-meDtioned profits. 
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Sul^Bot to til* ProviaicMU of thi* Act: — These vi»dB 
are the asoal qaalifying words, being genoal in their nature. 
Excess Profits Tax is to be charged, levied and recovered but 
in accordance with the provisions contained in the various 
Sections (following Section 4) of the Act. For instance, 
standard profits, for the purpose of finding out the 
excess amoant of profits chargeable, are to be determined 
in accordance with the provisions of Section 6 of the Act. Any 
determination of excess profits chargeable is, again, open 
to appeal under Section 17 of the Act. 

This explains how the charge to Excess Profits Tax to 
be made under the Act is subject to the provisions of the Act. 

Any business to which this Act applies: — The succeed- 
ing Section (Section .'>) points out to what businesses the Act. 
applies i.e. the profits of what business or business are assess- 
able to Excess Profits Tax. 

The comprehensive words of Section 5 are quite em- 
bracing and wide enough to cover every businesses. For further 
reference in this connection see notes under Section 5 pott. 

Charged, levied and paid : — The combination of 
these three words is meant to indicate the various stages of 
an imposition by the State. The terms 'charge’ indicates 
liability; 'levying' will be an expression or indication of the 
liability and ‘paid’ is, of course, recovery or the final stage 
in the case of an imposition. It is a discharge of a liability 
as determined in accordance with law. 

Chargeable accounting period: — See notes under Sec- 
tion 2 (6) ante. 

Standard Profita Standard profits are to be determined 
under Section 6 of the Act. For this, therefore, see notes under 
Section 6 post. 

“Which shall in respect of any chargeable aooountiog 

period ending on or before the Slst day of March 1941 ‘ 

Finance Act .* — This part of the section is the resnlt of the change 
effected therein, by the Select Committee and t^e> drafting im- 
provement made later in the assembly The change is the resnlt 



76 Bxcbsb Profits Tax Act. 1940. [S* 4 

€)l ihe change in the Aefinition the term “Chargeable Account- 
ing pttriod”. In this coaaeotion, the Select Committee 
observed : "The change made in sub-clause (6) has been 
explained in the general remarks made at the opening of 
this report. “The effect of the change is that there can be 
no aooonntiog period sifter the 31st day of March, 1941, and 
if the Act is to continue to have effect after that date, steps 
must be ti^en to alter the wordings of this sub-clause by an 
amending Act. The changes are intended to bring the rate 
of tax imposed by the bill under annual review”. (Select 
Committee). 

Proviso : — Provisiona of sub section (3) of Section 4 
Income Tax Act, 1922 : — Snb-seotion (3) of Section 4 Income 
Tax Act, 1922 (amended 1939) exempts no less than nine 
classes of income from liability to Income tax. These are : — 

M) Income from property held under Trust for religious 
or charitable purposes ; 

(2) Income from the business of a religious or chartitable 
institution. 

(3) Income of a religious or charitable institution. 

(4) Income of local authorities. 

(5) Interest on securities. 

(6) Special allowances, perquisites, etc., 

(7) Income of a casual or non-recurring nature. 

(8) Agricutural income. 

(9) Income of trustees of Provident Fund. 

1. Propexty held under Trust : — Under this head two 
categories of income are exempt : — 

First, income from property which is dedicated absolutely, 
and, seconifty in case of qualified dedication, SvO much of the 
income as is applied or finally set apart for application, to 
religious or charitable parposM. In the case of absolute 
dedication, t. e., where there is no outstanding secular interest 
reserved by the trust, the exemption is complete. In the case 
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of qaalified dedication, the trust reserves a secular interest to 
benedciariee, Shebaits or heirs of the founder, etc. This secular 
interest is assessable to income-tax. Suppose (>0 per cent is 
nnder the trust applicable to religious or charitable purposes 
and 60 per cent distributable among the heirs of the settler. 
The 40 per cent is assessable. Suppose also that only 50 per 
cent is actually applied or set apart for religious or charitable 
purpose and the heirs or the Shebaits misappropriate 10 per cent. 
The 10 per cent is under the Section also assessable. 

The maintenance of a Shebait may or may not come 
within the category of religious or charitable pur[)ose. It 
depends on the circumstances of the case. If, for instance, 
a dedication is absolute and a small portion of the income is 
given to the Shebait for his remuneration for carrying out the 
trusts of the endowment, it would not l>e secular. If, on 
the other hand, a fixed sum is given to religious or charitable 
purposes and the residue of the income is given to the Shebait 
for his maintenance, the residue would be held to be secular. 
The test is whether a suit fur partition lies for division of tlie 
residue. If it does, then the residue is secular and assessable. 

The term ‘trust’ refers to regular trust. The term ‘trust 
is not defined in the Income-Tax Act, but it is defined iii 
Section 3, Indian Trust .Act (II of as follows: — “.A. tru.st 

is an obligation on the ownership of property, and arising 
out of a confidence rejxwed in and accepted iiy the owner, 
or declared and tvccepted by him for the lienefit of another 
and owner.” Obviously, the term ‘trust' means not only what 
are known as ‘express’ trusts under the law but other trusts 
also, such as ‘executory' trusts, or other obligations in tiie 
nature of trust, as provided for by Section 92 to 94 (in fact. 
Section 80 to 95l of the Trust Act, 1882, based on the maxim of 
equity that ‘‘equity imports an intention to fulfil an obligation.” 
The saving clause in Section 1 of the Indian Trusts Act, 
1882, exempts private, religious or charitable endowments 
from the operation of that Act, though, of course, the principles 
laid down in that Act may be accepted for guidance under 

(t2l Rirear r. Coinraisaioner I, T»s Bui'm.ik. 2 I. T. O. 286 4 

li 5B8: 1927 Himfr. 95. 
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Income Tax Act i^ao. In M. Mohd. Ibrahim Rctza Malik 
V. Commissioner /. T., C. P. 1®, property was vested in the 
assessee under a deed ci trost but it appeared from the deed 
that the income was applicable to parposea many of which 
were neither religious nor charitable ; nor was any part of 
the property set apart exclusively for such purposes. Section 
4 (3) lil was, therefore, held inapplicable by Their Lordships 
of the Privy Council. Similary in Af. B. R. Malik v. Com- 
missioner T. T. C. P. • * there was no permanent dedication of 
religious or charitable purposes and no definite part of the 
property was allocated to such purpose and so the case was 
held as not failing within the exemption under Section 4 (3) (t). 
Eggar v. Commissioner I. T. Burma and Lachhtnan Dass 
Narain Dass v. Commissioner Income Tax U. P. are cases 
where, even if a trust was created, the income in question 
was not income derived from ‘property’ held under trust 
(neither salaries, nor trade or business, being 'property') and 
hence the exemption claimed was not allowed. 

“We are far from saying that it is necessary in order to 
create a trust that the person in whose favour the trust is 
created should know about it. But at the same time it is a 
circumstance to be taken into consideration by the Income-tax 
Commissioner in coming to a conclusion as to whether or 
not there had been a real dedication and as to whether or not 
the fund so created or the trust so said to be created can be 
revoked. This is purely a question of fact.” 

Where the trust deed is too vague and wide, some of 
the purposes being charitable, but others not, exemption under 
Section 4 (3) (1) is not available. 

Where the trust deed is too vague and wide, some of the 
purposes being charitable, bat others not, exemption under 
Section 4 (3( (1) is not available." 

(IS-s) Per Hauna Ba J. in iHd (pegs 200,) 

<1S> 4 I. T. C. 486 (P. C.) 1980 P. C. 226; 67 1. A. 260 
(rt) 2 1. T. C. 443: 1928Naa. 10. 

(16) 2 I. T. C. 286 
(16) 1 I. T. (*. 878. 

(l6-a) PerBeaaler J. in Araoacbalam Cbettiar v. ComraiMioiMr 
laeome Tax. Madras H I. T. C. 88 148. 
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(1)' RaUgiona or oluuritable puiposM : — The term 'Beligiotis 
pturpose’ has not been defined in the Act, while 'charitable 
purposes’ is. Whether a particnlar purpose is religions or not, 
is, after all, a question of fact, depending on the circumstances 
of each case, on the personal law of the parties concerned and 
on custom. Under the English law, the promotion of religion 
has been taken to mean the promotion of spiritual teaching in a 
wide sense and the maintenance of the doctrines on which it 
rests and the obseryances that serve to promote and manifest it, 
and hence a society formed for purposes of settling Jews in 
Palestine, with power to own schools, build factories and railways 
etc., was held not to be chartiable. 

For the purposes of construing the words "religions or 
charitable purposes” in the Income-tax Act, it is quite unneces- 
sary to investigate the meaning of the words in the particnlar 
system of iuriaprudence that may be followed by the assessee. 

Personal law of assessee is to be ignored. Undor the 
Indian Law, just as there are a number of things that may be 
religious so quite a number of objects are charitable. A school, a 
degree-conferring University, a professorship, construction and 
maintenance of a well or a cistern for drinking water for men 
and animals, a dispensary or hospital and giving of alms to or 
feeding the poor, the fakirs, ascetics, traveller and so on, are 
all common objects of charity. The construction and mainte- 
nance of Dharamshalas and feeding houses for the poor are 
also common instances of charity in India. 

Sirdar Dayal Singh, a well known altruist of the Punjab 
created a trust under his will according to which the trustees 
were to maintain a Paper, (The daily 'Tribune*, Lahore), and a 
Press and were to devote the surplus income if any of the trusts 
fund in improving the Paper and bringing it on a footing of 
permanency. There was, at one time, a litigation between the 
Trustees and the Authors of the Trust and, according to the 
compromise effected therein, if the Paper was to cease publica- 
tion at any time, the property then held in trust for the Paper 
was to go to one of the other trusts (the Dayal Singh (College). 
On being assessed on its income, the Paper claimed exemption 
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under Section 4 i,3) (1) on the groond ot the taraet for the Pap4r, 
(the ‘Tribune’) being » trust for a charitable purpose. Out of 
the three Jtfdges constituting the Full Bench, a majority of two, 
(Young G. J. and Addison J.) held that the Newsfmper Trust 
was not one for charitable purpose. Tek Cband J. (dissentient), 
held the trust to be one for a charitable purpose. 

The finding of the dissenting Judge (Tek Cband J.) was 
upheld by their Lordships of the Privy Council and the 
paper held to be a charitable trust. 

(I ' The words “so held in part only" imply cases of mixed 
trusts. Where property is held in part only for religious or 
charitable purposses, a proportionate share of any expenses 
incurred on management should be ransidered as applied to those 
purposes. The expression, “finally," occnring at the end means 
‘irrevocably.’ 

(2) Income from business carried on by a chari- 
table institution. The pn)vision.s relating to such income 
has i>een added by the 1939 amending Act. The exemptions 
in the Act at present do not in terms apply to income from 
business carried on by religious or charitable institutions though 
in practice such exemption is given. 'I'his amendment gives 
legal authority for the jjractice but confines the exemption to 
cases where the business activities are in themselves a primary 
purpose of the institution or the work in connection with the 
1 nsiness is insinly carried on by the beneficiaries. (Select 
Committee). 

iS Income of religious or charitable Institution :~ 

It means an undertaking formed to promote some defincd'purposc 
having in view generally the instruction or education of the 
public. It is the body (so to speak called into exi>.tance to 
translate the purpose as conceived in the mind of the founder 
into a living and active princlpBl.”bc Where the persons who 
actnally benefitted by an institntion, a Chamber of Commerce, 
wereVitber its members, or those outsiders who did their business 

(l-c) Per Lord Marnsiiabten in Mayor of Manchester v. Uc'. Adams 
H T.C 491 
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through the Chamber, no object of general public ntility, 
ag oontemplated by the Act, is being advanced by it. For an 
institution to be held 'charitable’, there must be an elemei^ 
of altmisim, that it is to say, the beneficiaries moat not be able 
to claim benefit and where that element is wanting, the institu- 
tion is not a 'charitable* one wHhin Section 4 (ii) 8 of the A^ 
Hence, the Hapur Chamber of Commerce was held not to be a 
charitable institution. ^ Money kept apart out of the income of 
foreign business and shown as snch in the account books of the 
stud business of the assesaees for a temple, and which was spent 
for the purposes when brought to British India, was held as 
exempt from assessment under Section 4 (3) (ii). The 
Maharaj Bagh Club, Nagpur whose income was applied to 
increase the amenities of the club which, though advancing a 
useful object, did not advance an object of general public utility, 
was held not to be such an institution.^" 

There are two conditions for exemption under this head: — 
(1) contribution to be voluntary. ^2) Income to be applied 
solely to religious or charitable purposes. 

(1) Voluntary Contribution : — The meaning of the 
term 'voluntary* baa been the subject of discussion under the 
English Law. In Commissioner Inlatid Revenue v. Sew Uni~ 
versify Club, '• Smith, J. observed ; "It was said that the word 
‘payment* was synonymous with 'contribution’ and that the 
word 'voluntary* did not mean gratuitous but meant given 

without compulsion In my judgment, what is or is not a 

voluntary contribution must, in each case, depend, on the object 
for which and the object to which the contribution is made. In 

each case it seems to me, it must be a question of fad to 

pay A* 1 to a benefit match of a professional cricketer for his own 
pocket would, I should say, be a voluntary contribution. To pay 
i.‘ 1 to get access and right to a special seat upon the ground for 
the match, I should myself not call a voluntary contribution at 

(2) Chsmber of Commerce. Hapur Commiuioner I. T-U. P. 1986 
A. 764 1986 A. L. J. 1066 : 1996 A. W. K. 664 ; 1986 I. T. H. 897. 

(8) P. L. S. P. L. Firm v. Commiasioner I. T. Madras 6 I. C. 
60 (54) 

(:i-a) The Maharaj Baeh Club Ltd. v. Comm»»»ioB*r I. T., C. P. 5. 1. 
T. C. 2C1 (306» 

(4) 2 T. C. 279. 
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all 1 decline altogether to a^empt to give an exhaoBtive 

definition of what are or are not funds valantarily oontribnted, 
for if I did I shoold, as it appears to me, land myself in the 
same difficulties in which the learned Judge who decided the 
case in question, as it appears to me, got themselves into'*. 
Subscriptions of the members of a club, which they pay to enjoy 
the amenities of the club are not voluntary contributions.^ 

(2) Solely to religious ox charitable purposes : — The 
word 'solely' is practically the same as 'wholly' in Section 4* 
(3) (i). As such, the cases noted under Section 4 (3) (i) for the 
term 'wholly' are also applicable hereunder. The case of 
Jiaulana Af. E. R. MalacJc v. Commissioner /. T., C. P.® and 
Dr. Umarhaksh, v. Commissioner I. T. Punjab'^ may not be 
mentioned in particTilar. The term ‘applicable’ is apparently 
wider than the term ‘finally set apart for application,' in 
Clauses (i) and (ii). They are nearly the same overlapping each 
other and the object of the legislature in enacting these provisions 
in two distinct clauses is, after all, not very definite except that 
it be that while clause (ijlrelates to 'property' clause (ii) relates 
to 'institutions’. 

(4) Income oi Local authorities : — ‘Local authority' 
is defined in Section 3(28) of the General Clauses Act as a 
Municipal Gommittee, District Board etc. legally entitled to, 
or entrusted by the Government with the control or management 
of a municipal or local fund. While the income of local 
authorities has always been exempt from taxation in British 
India, that is not the case in England, where such income is 
exempt only in respect of profits derived from public service 
within the territorial limits of the particular local authority. ® 
Income of local authorities from supply of commidity or service 
in trade outside its jurisdiction is not now exempt. 

(5) Tbe Mobaraj Uogb Clnb Ltd. ▼. Commissioner I. T. C. P. & 1. 
T. C. 201 (205) 

C6) 21. T. C.448. 

(7) 6 1. T. C. 402. 

* Ineone-Uz Act 1922. 

(6) DabtiA Corpontioa v. Mc’Adsms 2 T. C. 887*. 
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“At present all income of local authorities is exempted. 
If a local authority makes profits from supplying a commodity 
or service outside its jurisdiction it is considered that xemption 
should not be given to those profits and this amendment given 
effect to that view". (Enquiry Committee Report). So such 
an item is no longer exempt. 

(3) Interest on securities: — The words “securities" 
here is to be interpreted as covering all securities mentioned in 
Section 20, Indian Trusts Act, 2 of 1892 which is as follows : — 

Investment of Trust ilotiey : — Where the trust-property 
consists of money and cannot be applied immediately or at an 
early date to the purposes of the trust, the trustee is bound 
(subject to any direction contained in the instrument of trust) 
to invest the money on the following secnrities, and on no 
others : — 

(a) in promissory notes, debenture, stock or other 
securities of any Local Government or of the 
Government of India, or of the United Kingdom 
of Great Britain and Ireland ; 

(oa) Provided that securities, both the principal 
whereof and the interest whereon shall bare 
been fully and unconditionally guaranteed by 
any such Government, shall be deemed, for the 
purposes of this clause, to be securities of such 
Government ; 

(b) in bonds, debentures and annuities charged by 
the Imperial Parliament on the revenues of 
India ; 

(B) Provided that, after the fifteenth day of February, 
1916, no money shall be invested in any such 
annuity being a terminable annuity unless a 
sinking fund baa been established in connection 
with such annuity ; but nothing in this proviso 
shall apply to investments made |>efore the 
date aforesaid ; 
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(e) <bb) in India three and a half per cwt stook, 
India three per cent atook, India two and a hidf 
peroent atodk or any other capital stook which 
may at any time hereafter be issued by the 
Secretary of State for India in Council under 
the authority of an Act of Parliament and 
charged on the revenues of India ; 

(c) in stock or debentures of, or shares in, Railway 
or other Companies the interest whereon shall 
have been guaranteed by the Secretary of State 
for India in Council (d) or by the Government 
of India (d) (e) or in debentures of the Bombay 

(f) Provincial (f) Co-operative Bank, Limited, 
the interest whereon shall have been gnaranteed 
by the Secretary of Sts^ for India in Council. 

(g) (d) in debentures or other securities for money 

issued, under the authority of any Act of a 
Legislature estaUished in British India, by or 
on behalf of any Municipal, body. Port Trust or 
city Improment Trust in any Presidency town 
or in Rangoon Town, or by or on behalf of the 
trustees of the port of Earachi. 

(e) on a first mortgage of immoveable property 
situate in British India : Provided that the 
property is no4 a lease-bold for a term of years 
and that the value of the property exceeds by 
one-third, or, it consisting of buildings, exceeds 
by one-balf the mortgage money ; or 

(/) on any other security expressly authorized by 
the instrument of trust, or by any role which 
the High Court may, from time to time, prescribe 
in ^is behalf : 


Provided that, where there is a person competent to con- 
tract utd entitled in poesession to receive the income of the 
tm^IHroperty for bis life, or for any greater estate, no inveit- 
nieat oa any security mentiohed or referred to in clauses (d), 
(e) and (f) sti%ll be made without bis consent in writing. 
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(d) SxMOidl allowancet, p«rqaiaities «tc. — la order that 
this exemption should apply, two conditions ought to be 
fulfilled. The expenses incurred by the employee must be 
wholly and necessarily incurred in the performance of his 
duties as an employee ; and the allowances or perquisites must 
hate been granted by the employer with the set purpose of 
meeting the extra expense thus caused to the employee, and 
that extra expense only. It is thus a question of f8M:t in each 
case whether house-rent allowance or the value of rent-free 
quarters is exempt from tax. In the case of salaried persons, 
before an exemption can be claimed under this head, tbe 
expenses must hate been incurred not merely ‘wholly’ or ‘solely* 
but also neceagarily in the performance of one's duties. 

In Jardine v. Gilliapie ^ the holder of the office of a minis- 
ter, had to travel in the performance of hie duties to more than 
one place in succession, and expenses were allowed in part, 
to the extent wholly and necessarily incurred in the per. 
formance of his duties. The expenses of an aeroplane pilot for 
keeping a car to convey him to aerodrome from bis home and 
for a telephone at his house were disallowed - A barrister 
residing and practising in London, holding tbe office of Recorder 
at Portsmouth, was held not entitled to deduct bis travelling 
and hotel expenses to go to and stay at Portemontb for the 
purposes of his office as Recorder there at quarterly sessions. 
The term ‘incurred’ means actually spent or disbursed, and does 
not include an allowance for loss of time. Interest on loans 
borrowed to advance money by a money-lender, to bis customers 
is not deductable under this clause. The manager of 
Hathwa raj who was in receipt of salary and a sumptuary 
allowance (admittedly exempt from taxation,) was, in addition, 
allowed rent-free rooms in tbe State European guest-house 
which he occupied with bis family and from that situation he 
was to entertain the Maharaja's gussts in a befitting style. 

( 1 ) r> T. C. 988. 

(2) Nolder v. Walters 15 T. 0. 3£0. 

(S) Ricketts v. Colqahoun, 10 T. C. 118; Cook v. Koot 2 T. C. Hd. 

(4) JooM V. Oomortben 10 O. L. J. Ex. 40L 

l5) Goville V. Commissioner, I. T. Pb. 1988 Lali •>95 : 9J. T. C. 238: 
1986 I. T. a. 187. 
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This privilege of living rent-free vras valued, the amount of 
valuation not being disputed. On the asaessee claiming 
exemption, in respect of this, under Section 6 (3) (vi) as being 
an allowance, benefit or perquisite speciallv granted to meet 
expenses wholly and necessarily incurred in the performance 
of duties of an officer, it was held, that the contract to provide 
rooms rent-free being a part of the contract of the manager's 
engagement, the case fell within Section* (7) (1) and that thje 
exemption granted by the Act being merely in respect of the 
recoupment in cash or kind of expenses which the employee 
has actually been put to in the performance of his duties, the 
exemption claimed did not come within Section 4 (3) (vi) ® 

(7) Income of a casual or non-recurring nature : — 

In order to obtain exemption under this sub-section receipts 
must be of a casual and non-recurring nature. At times, 
however, even sneh receipts ate not exempt. 

Isolated transactions not exempt under this head: — 

(1) Profits from brokerage of the sale of a mill, by a person 
formerly in the grain aud cloth business (a). 

(2) Profits from exchange business (b), 

(3) Profits from sale of Government securities (c). 

(4) Receipt by a cotton merchant of remuneration for 
winding up an estate {d). 

(5) Compensation for loss of Managing Agency (r). 

(6) E. Abbot V. CoRiini««ioDSr 1. T. B. 4 O. ft 1. T. C. ft. 

(a) Chunnilal Kslrandu In re. I I. T. C. 419 (421). 1 921* All. ftAl. 

<b) SeereUrr. Board of Reveone, Bad. v. Aruoachalam Chettiar 
1 I. T. C. 236 ; 47 M. 107 . 1929 Mad. 28. 

(c) Amriuar Prudence Exch. In re. 1987 1. T. 807 (328), 

(d) C. I. T. Bore. V. Sir Purebotaaidae 2 I. T. C. 8 : 1925 Bom. 818. 

(e) Turner Morrieon A Co. Iv. C. I. T. Bensmi 8 1. T. C. 214, 1929 
C, 212. 

• Income-tax Act 1922. 
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(6) Money for sa>Ie of mining rights received by a 
Mining Engineer (/}. 

The principle was enunciated in an English case 
(by Lord Bankey J.) thns : — “thoogb in most cases an isolated 
transaction does not fall to be chargeable, it was not possible 
to say that the mere fact that it was an isolated transaction at 
once takes it ont of the category of chargeable profits" (g). 

In an Indian case (Seth Ganga Sagar In re. (h) it was 
observed; — The question is one of fact. 

It is the intention with which the purchase is made which 
makes the difference. A man may either bny shares or secnrities 
with the object and intention of making a gain from the sale 
when theae shares or securities have arisen to a higher price, 
or he may purchase the shares or securities with the intention 
of keeping bis capital safe and receiving meanwhile a certain 
amount of dividend or interest. The intention must be 
deduced from acts and from the circumstances of the case. 
AYhere a man makes a business of speculating this will be 
deduced by the (IToart from the fact tbit he makes numerous 
purchases and sales, the sales being within a short time of 
purchases. On the other hand where a man makes few sales, 
although he may make a number of purchases, and w'here 
the sales are made at long intervals after the purchases, the 
conclusion to be drawn is that be is not indulging in the 
business of speculating in these stocks aud shares but that 
be is investing his capital in those stocks and shares, (i) 

Gratuity paid ont of a fund to an employee, by way of a 
generous and spontaneous action, and being a mere windfall, 
has been held to be exempt (/) 

Where a profit is made out of a single transaction, the 
test to be applied in deciding whether it is capital assets 
or gain is to see whether if there was a gain made in an opera* 
tion of bnsiness in carrying out a scheme for profits. 

(f) "Warick Sioail v. C. I. T. Bom. 6 I. T. C. 4&1. 

(«) ^vnon A Co. Ltd v. Oga. 7 T. C. l;lo. 

(b) 1964 l.T.R. 149 : 1.T.C. 8l : 1984 All. 370. 

(i) IbM. 

(i> Johnston V. U.I.T. Bur. 7 I.T.C. 880 19J1 Rjing, 87^ 
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il 4 pcioultunl iBOOSM:— The folloviag have been held 
to be ao: — 

(1) Mutation fee paid by the tenant to the land<)otd as 
SQoh, upon Buoceesion to holding or tenuxe fay 
inheritance, irrespective of the fact that the fee 
may be illegal or unenforceable ' ; 

(2; Salami or nazar paid by a tenant to land'iord for 
hia recognition as a tenant of a non^transferable 
holding^ : 

(3) Income from pasturage and from tees realized from 
grazers^ ; 

(4) Salaiiti paid for settlement of waste lands or aban- 
doned bolding^ ; 

(5) Income from toddy, when received by the actual 
coltivator, be he the owner or lessee of the land on which 
toddy is grown^ ; 

(6) Entire income from aloe plant including the manu- 
facture of Sisiil fibre^ ; 

(7) Annuity payable to a co-sharer under a deed by way 
of family settlement^ ; 

(8) Income from buildings required by the owner (receiver 
of rent or revenue) or occupier or receiver of rent in kind as 
a dwelling-house, store-house or outer building (not being 
confined to any portion thereof), so long as the bnilding is in 

(1) Bajs lUjeadar Narain BhaDfn I>ev v. Comistasioner I.T.B. A- O 9 
P.l: 1929 pHt 449, 4 l.T.C. 16. 

(2) Maharajadhiraj Darbhaoga ▼. Comiaiaatoaer 1. T. B. A C*. 

3 I.T.C 158, 7 P. 550: I9S8 Pat. 488 ; Nawabsadi Uehra Banu. 58 C. S4t: 2 
I.T.C. 99. 1925 Cal. 929. 

(3) Prabbat Chandra Bama. I I.T.C. 284i 61 C. 504. 

(4) Birindra Kishore r. Secretary ol State. 48 C, 766: 25 C.W.K. 80 
I. T.C. 67. 

(5) Yagappa Xadar 50 U. 928: 1927 Had. 1038: 3 I.T.C. 470- 

(d) J. U. Caasey r. Comaaieaioser I.T. B. A O.. 9 P. IBS: 1980 Pet 44 

4 I.T.C. 269. 

(7) OopalsaraD Nerainaiofb v. OonuaiiMHoaer I. T.B. A O.. 7 I.T.C. 
357; 1984 LTjf. 394; IP. 661. 
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tlio Ticmity of aooh lands and is required by reason of 
connection with the land^ ; 




(9) Dharat or weighing charges levied by a land*lord from 
tenant^ ; 


(10) Income from growing of teal^ ; 

(11) Income from growing soger op to the process of 
making rab from sugarcane^ '* ; 

(12) Income from foresti-. 

It has been a moot point whether 'agriculture* includes 
‘forestry’ in India. It was proposed to ta:c ‘forestry* as not being 
agricultural income in the Bill of 1922 but the proposal was 
dropped on the opposition and the throwing out of the pro- 
posal by the Select Committee. The decision in Zamindar of 
SingampattV f case is, more or less, an obiter. The stacking, 
felling or marketing of timber, at any rate, is not agriculture 12 * 

Note, also in this connection, that if a land-owner grows 
on his own land which is assessed to land revenue forests or trees 
and derives income therefrom, he is not liable to income-tax on 
such income. Persons, however, who take contracts in forests 
for the cutting down and selling of timber are liable to tax on the 
profits from such transations.*'--*' 

Income from dairy, or sale of milk. The same may, 
however, be or not be agricultural income, according to the facts 
and circumstances of the case. It may not be agricultural 
income, if the cattle are wholly stall-fed and not pastured upon. 


(H) R»jit Bajendra Narain hkaaja Deo v. Commissioner I.T.B. A O . 
4 I.T.C. 15, Msharajadhiraj of DarbhaORa. S I.T.C. 158. 

(9) ProbruaUad Stud Farm. 1936. Lah. 602-. 1986 l.T.R. 114. 

(10) Keelinfr Valley Tea Co. v. Commiasioner l.T. Bengal, 48 C. 164 
1 I.T.C. 54. 

(11) Bhikam Sugar Coiiceru, tw re , 1 I. T. C. 189. 

(12) Cominiasioner I. Tax v. Zamindar. SiogampaUi. 1 I.T.C. 184. 
(13 hi) Har Praahad v. Emp. 1 I. T. O. 417, Emperor v. Prabhat Ch. 

Barna 1 f. T. O. 284. Manavedan Tirumalped v. Commissioner I. T. U. 
4 I. T. C, 421. 

(12-b) Para 2 (iii) I. T. Manual. 
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If , however, they are fed mostly on pastorale, the income is 
agrionltnral. The qaestion is one of fact. [See also nnder 
Section 66 and Section 4 (3) (viii), «n/ra]. 

(13) Interest on arrears of rent of land used for agricultural 
purposes being part of rent derived from land, is not liable to 
tax, unless secured by a bond;^!* 

(14) Income from property taken in possession under a 
Zari Peshgi and thicca lease for loan advanced:>4 

(15) Income from usufructuary mortgage, when it repre- 
sents rent;t5 (The question of income from usufructuary mortagage 
has been a moot one. For this see note ^ supra) 

(16) Surplus rent to be appropriated towards loan on 
mortgage; I 

(17) Part of income from lease of lands received as owner 
of a ahare.l7 

''Aozicttitiizal Income*' — (6) what ia not : — The following 
have, inter alia been held not to be ‘agricultural income'-' — 

(1) Income derived from supply of water for irrigation 
purposes;! 

(2) Maintenance allowance received from Zamindari pro- 
perty;2 


(12-e) In re Commissioner I. T. Banna v. Kokine Dairy, Rangoon 
1938 B. 360 (F.B). 1938 1. T. R. 502. 
nS) Pars 3 (v) I. T. Manual. 

(14) Maharajsdhinj of Darbhanga v. Commissioner 1. Tax. 7 1. T. 
C. 1 64, 13 P. 886: 1934 Pat. 178. 1934 I. T. R 107. 

(15) Ibrahim Bawther v. Commissioner I. T. Mad. 61 M. 455; 3 
1. T. C. 33: Mukand Sinnh v. Commissioner I. T. 2 I. T. C. 495; 1928 All. 
81: Hsjee Mohd. Ssdik Riiovee Sahib v. Commissioner I. T. Mad. 8 l.T.C. 
188: 1986 Mad. 144; 1985 I. T. R 1. 

(16) irommissioner I. Tax v. Maharajadbiraj of Darbhanga, 63 I. A. 
215, 14 P 628; 1935 Pat. 1728. :J, T. C. 891. 

(17) Convitle v. Commissioner I. T, Punjab, 8 I. T. C. 399: 1985 
Lah. 978; 1985 I, T. R 404. 

(1) Col. Malik Sir Umar Hayat Khan v. Commissioner I. T. 
pBajab, 2 L T. C. 52. 

(9) J^mindar of Tirwar 52 M. 827; 1*29 M. 598; Siindrabai v. 
Conuaissionai* 1. T. Bombay 5 1. T. C. 495; Saltanat Bagam. in rs 1988 
I. T. R 879, 
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(8) Profits from » mela'fi 

(4) Income from stone qasiries;^ 

(5) Income from markets, mooring, fisheries and ferries;-'’ 

(6) Income from rent when the Zamindar accepts a pro> 
nose for it;^ (it becomes then a loan, which inclndes interest also). 

(7) Income from loans paid in cash and repayable in 
paddy at harvest season; ? 

(8) Income from manafactore of 8alt;B 

(9) Income from letting land for stocking timber;^ 

(10) Income from toddy in the hands of other than the 
owner or lessor of land in which toddy is grown; 'O 

(11) Income of a nsafructoary mortgagee from mortgaged 
lands, where it represents interest and not rent;’^ 

(12) Part of income from tea relating to its manufacture: 

(13) Income from sugar factory appertaining to manofac* 
ture thereof;!^ 

(14) Money payable monthly under a zamindar's will to 
his daughters, even though realized under a decree against the 
executrix; I 

(15) Salami paid for grant of mining lease in a lump 
sum;!^ 

(5) Uined Kuul Anath Bandu, '29 C. 637. 

(4) Sahib Lial OaoRaram v. Commiasioner I. T. 50 A. 98: 1937 All. 
708: 2 I. T, C. 425. 

|5) Prabbat Chandra v. Cornmiaaioner 1. T. Bengal 54 C. 961. 
1927 Cal. 432, 3 I. T. C. 893 (F. B.) Maharajadhiraj of Darbhanga v. Com- 
miaaioner 1, T. B. A O.. 3. P. 470: 1924 Pat. 474i 1 I.T.C. 303; V.T.S. 
Seringa Pandia Jhevaro 1942 Mad. 757; 56 M. 251; 6 I.T.C. 2.55. 

(6) Eaja Inugant Rajgopal 55 M. 830, 1933 Mad. 436: 6 I.T.C. 63. 

(7) Haji Caaaim. 10 II. 77: 1932 Rang. 19: 6 I.T.C. 41. 

(8) Linga Reddi 50 M. 76-3 1927 Mad. 848. 2 I.T.C. 368. 

(9) Har Paraad v. Einn., 19-25 Lah. 488; 1 I.T.C. 417i Emp. r. Prabhat 
Chand Barna, 1 I.T.C. 281. 

(10) Yagappa Nadar, 60; M. 9-23: 1927 Mad. 1038; 2 I.T.C. 470. 

(11) Bajniti Per.had Singh. 9 P.‘l94; 1930 Pat. 82; 4 I.T.C. 261; 
Maharaja of Darbhanga. 7 I.T.C. 164: 1934 Pat. 178. 

(12) Keeling Valley Tea Co., 48 C. 161: 1 I.T.C. 45. 

(18) Bhikmapur Sugar Oonoem «a re: 1 I.T.C, 29. 

(14) Vellanki Lakahmi Narasiraha Rao, r. Commisaioner I. T. 
Mad. G3 M. 637, 1929 Mad. 698, 3 I.T.C. 42a 

(16) Sri Raja Shiva Pd. Singh, 4 P. 78, 1924 Pat 679 *1 I.T.C. 884 
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(16) Uttarayftn, (ill«ga! abutaby ; 

(17) Punyaha Nazar paid by tenants at the beginning 
of agricnltnra] year ; 

(18) Income from cotton ginning ; 

(19) Commission reodved by land-lord for taking tenants* 
produce on their behalf; 

(20) Interest on pro-note executed for arrears of rent ; 

,'21) Lambardari iee 

(22) Maintenance allowance paid to a widow, even 
thongh forming charge on estate ; 32 

(23) Kent of site of dour mill ; 

(24) Income from land let out for brick-kiln ; '■2'* 

(25) Income from royalty on coal {obiter); -'> 

(26) Income from license to take out kankar (concrete); 

(27) Income from tea grown in Indian States (outside 
British India', 2? 

(28) Annuity payable in instalment forming considera> 
tion of transfer of Zamitidari ; ^ 


(16) Birinder Kiahore Manick v. Sacretaxj of State, 1 (. T. C. 67 : 4S 
C. 766. 

(17) Prabhat Chander Barua v. Comraisaioner of 1. T. BenRal, 
2 1 T. C. 392 (P. B.) : 64 C. 661. 1927 Cal. 432. 

(18) Sheo Lai Bam Lai v. Commiraioner I T., C. P., 4 1. T. C. 

876. 

(19) H. T. Canville v. Commiasiooer I. T., 1936 I.- T. R. 137 
1336 Lab. 596. 

(20) Commiaaioner of Income-Tax Mad. v. Zamindar of Kirlampadi, 
65 M. 830. 19S2 Mad. 436. 

(21) H. T. Conville v. Commisaioner I. T. Piir^ab, 1936 I. T. It 137 
1996 Lab. 696. 

(22) Saltanat BeRam 7a rm-, 1938 1. T. B. 379 1933 Oudh 475, 

(23) H. T. (Tonville v Commisaioner I. T. Punjab, 1936 1. T. B. 137 
1936 Lab. 596. 

(24) Maharani Jaoki Kanr v. CommieaioDer I. T. B. A O.. 6 I. T. C. 42 

(36) Maharani Janki Kaur v» Commissioner 1. T. B. A O., 6 1. T. C. 
42 (49) 

(26) JM. 

(27) Mahanpnra Tea Co. lAd. Ju re. 1987 I. T. R. 118. 

(28) Oopalaaran Narain SinRb v. Commisaioner I. T., 7 1, T. C. 267, 
1964 Pat, 886, 13 P. 661, 1931 1. T. R. 264. (Bsselao 62 I. A. 20) 8 I. T. C. 
MO 1966 P. (f. M3). 
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(29) Mcmthly allowance paid to a junior member of 
taluqndari Estate out of Estates’ property as consideration for 
relinquishing claim against the estate ; ^ 

(30) Monthly allowance paid to a junior member of an 
impartible raj ; 

‘Rent’ in case of usufructuary mortgage, though appropriat- 
ed towords interest, is agricuHurer* allowance paid to a junior 
member of an impartible raj was held not to be agricultural 
income (obiter) In Lai Sureah Singh v. Commissioner I.T., U.Pt 
and C,P. (9.I.T.C.36: 1935 I.T.R.36G) also allowance paid to a 
junior member of a taluqdari estate for giving up his claim to 
the said estate was held not to be agricultural income”. 

Income from tea grown in an Indian state was not an 
agricultnral income. 

5. This Act shall apply to every business of which any 
of the profits made during the chargeable account- 
•* *** ing period is chargeable to Income-tax by virtue of 
the provisions of sub-clause {$) or sub-clause (it) of clause (b) of 
sub-section (I) of Section 4 of the Indian Income-tax Act, 1922, 
or of clause (c) of that sub-section : 

Provided that this Act shall not apply to any business the 
■tohole of the profits of which accrue or arise without British India 
where such business is carried on by or on behalf of a person 
who is resident bid not ordinarily resident in British India 
unless the business is controlled in India . 

Provided further that where the profits of a Part only of 
a business carried on by a person who is not resident in British 
India or not ordinarily so resident accrue or arise in British 
India or arc deemed under the Indian Income-tax Act, 1922. so 


(‘i9) Lai Siiresh Siiifcb v. Counaissioner 1. T., U. P. A C. P. 9 I. T. C. 
9r.: 1986 O. W. N. 1148. 1985 I. T. R. S56. 

(SO) Vijayanand OanpaU Maharaj Kumar v. CommisBiooer l.*T., 9 
1. T. C. 7; 1984 All. 818: 1984 1. T. B. 186. 


•Uaji Mohd. Badik y. C.l.T. Mad. 8 I.T.C. : 1936 l|a4. 144 
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to accrue or arise, then, except where the bueitme being the 
biuinees cf a perton who ts resident but not ordinarily resident 
tn British India is controiled in India this Act shall apply 
only to such part of the business, and such part shall for all 
the purposes of this Act be deemed to be a separate business. 

1. Section S. Previoue Lawr : — Section 3, Act X of 
1919 contained correaponding provisions. 

2. Analogous Law : — (a) Indian Law Section 4 Income 
Tax Act, 1922 (amended 1939). 

(b) English Late: — Part III, Section 12 (2) contains 
similar provision, relating to the applicability of Excess Profits 
Tax provision to all trades or business of any description carried 
on in the Unined Kingdom. 

3. Scope of Section 5 : — Section 5 indicates the appli- 
cability of the Act. The Section renders liable to Excess Profits 
Tax 'every business'. The words ‘every business' are qualified 
by the following expression, ‘of which any part of the profits 

1922. Looking to the provisions of sub-clause (i) and 

sah-clanse (ii) of danse (b) of snb-section (1) of Section 4, Income 
tax Act, 1922,* it is clear that the profits must be the profits 
of a person resident in British India during the chargeable 
accounting period and mast have accrued or arisen or must be 
deemed to have accrued or arisen to such person during such 
period, or might have accrued or arisen (o him without British 
India during such period. 

Where such person was not residing in British India 
daring the chargeable accounting period, if profits have 
accrued or arisen to him in British India, during such period, 
they would be liable to he assessed to Excess Profits Tax. To 
sum up profits, (exceeding standard profits), being excess profits 
mrising from every business whatever, carried on by a person 
residing in British India daring the chargeable accounting period, 
whether accruing or arising to him in British India or without 
it shidl be liable to Excess Profits Tax, and, irrespective of his 
having been residing in British India, daring the chargeable 

* See Seetion 4 Income-tex Act ia Part 111 of this book 
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acconnting period, rach profits 8h»ll ^so be bo lieble, if tb^ 
hare accrued or arisen in British India during such (i.e. charge- 
able accounting) period. 

To sum up, {in the words of Mr. J. F. Sheehy as pirf in 
the Council of State) “in the case of persons ordinarily resident, 
the whole of their business profits wherever they arise will be 
liable. In the case of persons resident but not ordinarily 
resident, profits arising outside British India and not deemed to 
arise in British India will not be liable unless the business is 
controlled in British India. And in the case of non-residents, 
only profits arising or deemed to arise in British India will be 
taxable. In all cases the tax is leviable on the arising basis and 
not on the remittance basis, so that if a resident or a non-resident 
receives in British India foreign profits which are not taxable 
on the arising basis they will not be liacle to the excess profits 
tax although they will be liable to income tax.’ 

The two succeeding provisos qualify the general applica- 
bility of the provisions of the Excess Profits Tax Act to the 
profits of every business carried on by a person residing in 
British India or to those that might have accrued or arisen to 
him in British India, even if he was not residing there in the 
chargeable accounting period. 

By introducing the above provision of Income-tax law 
here the principle of ignoring the person and only taking into 
account the place where income accrues, arises or is received has 
been made applicable here also, as under the Income-tax Act, 
1922. 1 

Of course, just as in the United Kingdom, so in India, 
two or more businesses carried on by one and the same person 
are to be treated as one, [vide Section 2 (5) of the Act, ante and 
Part III Section 12 (5) Finance -4ct, 2 of 1939.] 

In order to determine the profits assessable to Excess 
Profits Tax, the definition of ‘business’ as given in Section 2 (5) 
ante shall have always to be kept in view. 

For instance, profits of a profession will not be liable to 
Excess Profits Tax as ‘profession’ is excluded from the term 

1 Booera Pr»tt ShelUc A Co., v. Secretary of State fgr India 1 I. T. 
C. 868 (872). 
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bosiness. Again, as the holding of investments by an inoorpo- 
rated Society is bosiness, according to proviso 2 of Section 2 (5), 
a Bank or an Insurance Company is liable to Bxceas Profits Tax 
on its profits from investments. In the original Bill as present* 
ed to the Assembly, therefore, there was no exemption as to 
the profits of the Life Insurance Companies in India as is 
contained in the Proviso to Section 4. 

It may, in this connection, be stat^ that great 
exception was taken to the applicability of the provision 
of the Excess Profits Tax Act in India to Insurance 
Companies on the ground that they were not doing invest- 
ment business and were not holding investments. The 
premia that they obtained from their policy holders was 
not, it was stated, their profit but the deposit of policy-holders, 
which they had to repay to the latter (in a capitalized, accumu- 
lated form) at the end of a particular period or after a particular 
event. Then, it was said, the companies had made no particular 
profits out of the war. The Select Committee, accordingly, 
exempted profits from Life Insurance business from the liability 
to E. P. Tax. 

Excess Profits Duty is leviable on Insurance Companies 
in United Kingdom according to the provisions in the Finance 
Act, 1939. 

Looking to Section 5, as a whole, it would appear that it 
lays down two tests for the profits of a bosiness in order that 
the same might be hit by the Act. These tests are : — 

(1) the profits of the business should be liable to pay 
income-tax (main section). 

(2) Accrual, in whole or in part, of the profits in British 
India. (Provisos). 

In view of the amendments made in Section 4, Income- 
tax Act, 1922 by the 1939 Amendment Act, liablity to pay 
income-tax brings in the question of residence, non-residence 
and ‘not ordinarily resident’ to the fore-front. 

We take these sgriatum, below 

(a) RMidents : — The case of 'residents’ is vwy simple. 
In their ca^.< their liability to pay Excess Profits Tax exists in 
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MBpect of the profits of eveey btuiness, any part of the profita 
whereof made during the ohaigeaUe aooonnting period aocme, 
or arise, (or are deemed to acorne or arise) in British India, or 
whether such part of prodts accrues or arises without British India. 

(6) Noa-iMidenta In the case of non-resident such 
part of the profits as accrue or arise in British India or is deemed 
so to accrue or arise (and which is to be deemed to be a separate 
business) shall be affected by the provisions of the Act. 

(c) In the case of persons not ordinarily resident, the 
Act shall apply if the whole of the income accrues or arises 
in British India. It will be so even if the whole income 
arises or accrues outside British India, but the business is 
controlled in British India. 

On the same principle, if a part only of the income 
arises or accrues in British India, only such part shall be 
amenable to the provisions of the Act, and it shall be treated 
as a 'separate business'. 

If, however, the control of business is in India, the 
whole of the business shall be amenable to the provisos of 
the Act and shall be subject to Excess Profits Tax on its 
profits if part only of the income arises in British India. 

Foreign profits shall not be subject to Excess E^rofits Tax 
under the Act in the case of non-residents at all. Profits 
arising or accruing in British India are in all cases available 
to Excess Profits Tax irrespective of residence, non-residence 
or of a person being not ordinarily resident in British India. 

It is notable that profits from abroad made before the 
chargeable accounting period are not chargeable to Excess 
Profita Tax on the basis of being brought into British India. 
In this respect, the scope of Excess Profits Tax is not so wide 
aa that of Income Tax. 

An amendment was moved in the Assembly to the 
effect that profita of business accruing or arising without 
British India shall be totally exempt from Excess Profits Tax, 
bnt it was negatived. In connection with the discnssion on 
this motion it was obeerved : — 

“Now, first of all, 1 would like to point ont lhat Indians 
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ooteide British India are not liable to Excess Profits Tax. 
That is the first point. liet os make quite sore that we 
understand what we are talking about. Indians trading ontside 
India, who are not resident in India, are not liable 
to Excess Profits Tax. 1 will go a step farther. There are 
some who, although they trade outside India, come back to 
this country and under the definition of ‘residence’ in the 
Income-tax Act, are residents in India and are, therefore, 
liable to Indian Income-tax, although most of them will be 
not ordinarily resident in British India. In fact, an amendment 
in Section 4 of the Indian Income-tax Act was specially 
designed to exclude from a certain basis, the so called residence 
basis, Indians who were trading abroad and who came back 
to this country and who would be caught by the normal 
definition of residence. It was, therefore, provided that such 
persons, though residents, should not pay income-tax on the 
basis of the amounts arising abroad but only on the 
amonnts brought into British India. That disposed, for the 
main part, of a number of difficulties with regard to exchange 
on the income-tax aide. When we come to the excess profits 
tax, if Honourable Members, have looked carefully at clause 
S, they will have seen that the scope of the excess profits tax 
is not so wide as the scope of the income-tax. All profits 
which are assessable on the basis of the amount brought into 
British India are excluded from the scope of the excess 
profits tax.” (Mr. 8, P. Chamb€r). The above observation throws 
a fiood of light on the scope of the liability to Excess Profits 
Tax, which is the subject of Section 5. 

4. Shall apply to •▼•xy bnsinoM:— -The words used 
in the corresponding English Act Section 12 (2) [Finance Act (2) 
of 1939] are : — ‘*Tbe trades and businesses to which this Se^on 
applies”. The word ‘trade’ (according to Section 297 English 
Income Tax Act. 1918) includes every trade, manufacture, 
adventure or concern in the nature of trade”. This, it has besn 
observed, is not an accurate or exhaustive definition of the term. 
The word ‘business' has also been observed to be ‘vsgne', 

tfaa oonstming which has been said to be difficult. * 

— , 

1. CoBUDJuiooer Inkiid Bevsaoe v. Ssagster 13 T.C. 308 
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The expression ‘trade or ‘bosiness’ has been obeenred 
to be more oomprehensiTe than ‘trade’ for there may be bosU 
nesses which are not 'trades’ 

The word ‘bosiness’ osed in the Indian Act is thus, 
wider and may include ‘profession’. See notes under ‘Business’ 
Section 2 (6) ante. 

5. Made dnzing the chargeable accounting period:* 

These words were added by the Select Committee for the 
purpose of clearing up a rather vague point. They observe: — 
’’Where a person carried on two businesses during the standard 
periods and discontinued one of them before the chargeable 
accounting period, it is necessary to secure that the profits, loss 
and capital of the discontinued business should be left out of 
account in determining the standard profits. While it is 
arguable that a business which has been discontinued before 
the chargeable accounting period is not a business to which 
the Act applies, we have considered it desirable to clarify 
this point by the insertion of the words during the charge* 
able accounting period”. 

6. Charguable to lncom»-taz: — Under the United 
Kingdom law also, profits for Excess Profits Tax purposes are 
to be computed on income-tax principles. The profits avail* 
able to Excess Profits Tax are of the nature of 'annual profits 
or gains', which are the subject of Income-tax. 

7. Pr O T i ao 1. The provisions of this proviso qualify 
or limit the profits of a business, accruing or arising withont 
British India. They are analogous to the provisions contained 
in Proviso 2 to Section 4(l)(c) Indian Income Tax Act 1922 
(Amended 1939) which is as under : — 

Provided further that, in the case of a person not 
ordinarily resident in British India, income, profits and gains 
which accrue or arise to him without British India shall not 
be so included unless they are derived from a business, 
controlled in or a profession or vocation set up in India or 
unless they are brought into or received in British Inditf by 
him during such year. 

3. Rolls V. Miller 8 Cb. D. 7l (86); C.I It. v lneori>or%t«i Co^Qoil of 
Lew Reporting 8 T. C. 106 (118) (s corroratioD Duty Case). 
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Aocording to this proviso, the test of liability to tax of the 
profits of a bosiness carried by or, on behalf of a petso not 
ordinarily resident in British India, where the profits aocrae 
or arise without British India, is that the business be con> 
trolled in India. 

S. Not ordinarily reaident in British India: — This 
expression shall have the same meaning in this Act as are 
assigned to it under Section 4-B Income Tax Act (1922). 

Under the United Kingdom law, Excess Profits Tax is 
chargeable on profits of business carried on by persons ‘ordinarily 
reaident in the United Kingdom,’ whether the business is carried 
on personally by such person or through an agent is imma* 
terial. 


In an English case, Ltwne v. Commissioner Inland Re- 
venue", assessee, a British, subject, spent some 4 or 5 months 
in United Elingdom and the rest of the year be resided abroad. 
He was held to be ‘ordinarily resident’ in United Kingdom. 
In this case Lord Cave observed: — 

“The expression ‘ordinary residence’ is contrasted in the 
Income-tax Act “with usual or occasional or temporary 
residence; and I think it connotes residence m a place with 
some continnity, and apart from accidental or tem- 

porary abeences. So understood, the expression differs 
little in meaning from the word ‘residence’ as used in the 
Acts; and 1 find it difllcult to imagine cose in which a man, 
while not resident here, is yet ordinarily resident here.” 

In another English case, Lysaght v. C'omntis8iot$er Inland 
Revenue - a person (living in Ireland) coming to England 
evory month for, say, a week or so to attend to business was 
held to be ‘ordinarily resident’ in United Kingdom. 

Lord Sumner observed; — “I think that the converse to 
‘ordinarily’ is ‘extraordinarily’ and that part of the regnfatr 
order of a mao’s life adopted voluntarily and for settled pur- 
poses, is not 'extraordinarily,’ Having regard to the time and 

1. ( 190 ^ 18 Tc.sas 

2. (ISSWM T r Ml 
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daration, the' objects and obligations of Mr. I/ysaght’s 
visits to England, there was in my opinion evidence to support, 
and no rule of law to prevent, a finding that he was ordina* 
rily resident, if he was resident in the United Kingdom at all’’. 

9. Btuinau is controllad : — As to the term ‘control’, the 
Enquiry Conamittee, in using this word in their recommendations 
as to the amendments to be made to Section 4, (1. T. Act> ob- 
served: — “As to what constitutes ‘control’ there is, we consi- 
der, sufficient guidance in the numerous decided cases.’’ 

The one great principle as to control, as laid down in the 
so many judicial decisions, both in India and in England, is 
that it is after all a question of fact in each case. 

In an English case. The Egyptian Hotels Ltd. v. Mitchell,^ 
the following considerations were held to determine the 
controlling power of the company. 

(1) The company was an English company, having its 
registered office in England. 

(2) the whole of the control of the share capital of the 
company was left with the Directors. 

(3) The question of increase and reduction of the com- 
pany’s capital was left to the Directors. 

(4) The business to be dealt with at an ordinary meeting 
included the consideration of the profit and loss account, the 
balance sheet, the report of directors and auditors and the declara- 
tion of dividend. 

(5) the remuneration of the members of the local Boards 
in Egypt remained with the directors who were also, when 
deemed expedient, to ascertain the profits of the Egyptian busi- 
ness. 


The above facts were held to be considerations constituting 
sufficient evidence that the controlling power rested in 
Bi^land. 

1. a « r. 0. 152 (IG1,102) 
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In the same case, it was pointed ont (in appeal, by the 
Coort of Appeal ) ; — (Per Catens Hardy, U. R ) "The company 
at one time admittedly were carrying on a bnsiness in London, 
not becanse the hotels, which are their only assets, were in the 
United Kingdom, for they were in Egypt, but becanse the 
control of the company was in the hands of the London Board 
of Directors. The brain and management and control was there, 
and the authorities plainly settled that if you find that, it does 
not in the least matter where the actual selling of the goods and 
baring of the goods takes place. Many an English company, 
with offices in London, with a Board of Directors in London, 
carries on a bnsiness in a remote part of the world, nevertheless 
it has its trade carried on in London, because the management 
and brain of the undertaking are at the head office in London. 
In the House of Lords, in this very case, it was pointed out 
(Per Karl Lorbtirn) that "it is not what they (the directors 
have power to do but what they have actnally done, which is of 
importance for determining tbe question" of control. ‘ 

In Colquhoun v. Brooks - the very same principle was 
enunciated that the important point was not whether tbe person 
charged and held assessable had power to interfere with the 
trade or business but whether he had in fact interfered during 
the period for which tbe Crown bolds him to.be assessable. 

In another English case, -* it was held by tbe House of 
Lords that a trade or bnsiness cannot be said to be wholly carried 
on abroad if it be under the control and management of persons 
resident in the United Kingdom, although such persons act 
wholly through agents, and managers resident abroad. 

In OgUvic V. KiUott Thomas Ogilvie was "by himself 

the sole trader carrying on bostness and vested with the 

sole right to manage and control every department of its affairs, 
and alone entitled to the profits and liable in the losses of and 
in connection with tbe said business". It was said ttiat, 

l. The Ejcv^itian Hotel Ud. 6 T.C. 647 (ftfiO) 

*. 2T.V.490 

S. The San Panto (Hraaitian) Railway Co. Ltd. r. Carter 8 T.C. 
407; (1886) A,f:, 31. 

4 . 6 T.C. 885. 
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althoiiigb all this may be trae, although Mr. Thomaa 
OgiWie. senior, may have in theory the absolute control of the 

business or trade since it is carried on for his sole benefit 

yet not a single instance has ever occurred in which 

he has, as a matter of fact, attempted to exercise his control, 
or to give directions even as to the smallest details. Yet the 
right of control is there all the time and might be exercised at 
any moment He cannot ....escape from liability. 

The question of control baa been closely connected with 
the question of carrying on of trade or business and residence. 

In Ds Beem Consolidated Mittes, Ltd. v. Hovoe ^ it was 
observed (per Lord Chancellor ) : “An individual may be of 
foreign nationality, and yet reside in the United Kingdom. So 
may a company. Otherwise it might have its chief seat of 
management and its centre of trading in England, under the 
protection of English law, and yet escape the appropriate 
taxation by the simple expedient of being registered abroad and 
distributing its dividends abroad. The decision of Chief Baron 
Kelly a$id Baron Cesena Sulphur Company v, Nicholson and 
the Cesena Ntdphur Company v. Nicholson, now thirty years 
ago, involved the principle that a company resides, for purposes 
of Income-tax, whore its real business is carried on.’’ 

It was held that the real business is carried on where 
the central management and control actually abides. 

10. Proviso 2 : — This proviso relates to the assessibility 
to Excess Profits Tax of a part only of the profits of the 
business of u foreigner accruing or deemed to accrue or arising 
in British India, where the bosiness is controlled in India. 

Sncb a part shall be deemed to be ‘separate business' 
for the purposes of Excess Profits Tax. ttoe also notes under 
‘Scope of Section 5' ante. 

11. Whoro th« profita of « part only of abosinau:— 

These words as they stand at present were amended (at a motion* 


I. ft. T. C. las (il8) 
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by Mr, 8. P. Chamberg in the Assembly). The amendmeat waa, 
really a verbal amendment which makes it clear that "we are 
referring to the profit of a part of a bosiness and not to a part 
of the profits of a business. This is merely a matter of 
clarificatiorr." 


6. (7) For the purposes of this Act, the standard profits 

«t-ir-fin* ^ hiisinsss in relation to any chargeable accounting 
arenia. ‘period shall, subject to the provisions of sub-sections 
(J) and (4>, be an amount bearing to the profits of that business 
during the standard period, if in respert of that business a 
standard period is available, the same proportion as the charge- 
able accounting period bears to the standard period : 

Provided that if the average ainotmt of capital employed 
in the business during such chargeable accounting period is 
greater or less than the average amount of capital employed 
during the standard period, such amount shall be increased or 
decreased, as the case may be, by an amount calculated by 
applying the statutory percentage to the amount of such increase 

or decrease : 


Provided further that in the case of a business u'hich was 
commenced on or after the 31st day of March, 1936, the 
standard profits shall, at the option of the person carrying on 
the business, be an amount calculated by applying the 
statutory percentage to the average amount of capital 
employed in the business during such chargeable accounting 
period. 

(2) For the purposes of this Section the standard psriod 
shall, at the option of the person carrying on the business, be : — 

(а) the 'previous year as determined under Section 2 of 
the Indian Income-tax Act, 1922, for the Purpose of 
the Income-tax assessment for the year ending on 
the 31st day of March, 1937, or the previous year 
bs so determined for the year ending on the 31st day 
of March, 1938 ; or 

(б) the ^previous year as so determined for the year 

mding on the 3Ist day of March, 1937, and that for 
th^ year ending on the 3lst day of March, 1939 ; or 
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(c) the " prewotu year ” ai so determined for the year 
ending on the 31at day of March, 1938, and that for 
the year ending on the 31 ti day of March, 1939 ; or 

id) the " previous year ” as so determined for the year 
ending on the 31 st day of March, 1939, and that for 
the year ending on the 31st day of March, 1940 : 

Provided that in no case shall any period of less than 
nine months he taken as a standard period. 

(3) If, within the period specified in Ok notice issued 
under sub-section {1) of Section 13, the person carrying on the 
business makes an applicaiiott to the Excess Profits Tax Officer 
in this behalf, the Excess Profits Tax Officer shall refer the 
application to the Hoard of Referees, and if the Board is satisfied 
that during the standard period the profits of the business 
were less than might at the beginning of that period have been 
reasonably expected, it may direct that the standard profits shall 
be computed as if the profits during the sfattdard period were 
such greater amount as'it thinks fust : — 

Provided that such amount shall not exceed the statutory 
percentage of the average amount of the capital employed in the 
biuuneas unless the Board is satisfied that owing to some specific 
cause peculiar to the business it is just that a greater amount 
should be allowed. 

(4) The standard profits shall be taken to be rupees thirty- 
six thoHsatid in any case in which the standard profits computed 
in accordance iHth sub-section (/> arc less than this sum : 

Provided that if the chargeable accounting period is 
greater or less than one year the sum of rupees thirty-six 
thousand shall for the purpose of this subsection be increased or 
decreased proportionately. 

(5) Where the standard period includes any period Prior 
to the c o mme nc ement of Part 111 of the Government of India 
Act, 193S, during which Burma teas part of British India, 
there shall, in cxmPutistg the standard profits of a busisKSS 



106 Bkobss PB<»rm Tax. A.o«. 1940. [S. 6 

•under this Seciiou, he occluded from the profits of the business 
during the standard period so much of such profits as arose 
or accrued or vere received in Burma unless such profits are 
also included in the profits of the business during the charge- 
able accounting period. 

1 Previous Law : — Section 6, Excess Profits Doty, Act, 
1919. 

2 Analogous Law: — Section 13, Finance Act, 2 of 1939. 

It is notable that, although Section IS Finance Act, 2 of 
1939, contains provisions similar to those contained in 
Section 6 of the Indian Act, there are minor differences of 
detail. For instance, while there is a minimum standard fixed 
both under the English and the Indian law, under the former 
law (Section 13 (1), Part III Finance Act, 1939,) if the tax 
payer so elects, the standard profits of his basin sss shall be 
taken to be the minimum amount specified in Section 13 (2) 
which is 4*1,000, the largest sum which can be the minimum 
being £ 3,000 (in case of partnership and of companies). In the 
absence of an election as above>mentioned, the standard profits 
are to be computed with reference to sab-isection (3) to (9) of the 
Section i e. (Section 13). 

3 Scops oi Section 6 : — Section C lays down bow ‘‘stand- 
ard profits” are to be determined. What are “standard profits” ? 
Why should the same be determined '* These are the rudi- 
mentary, yet important questions relating to the assessment to 
Excess Profits Tax. Under the Act (t-c. the Excess Profits 
Tax Act) excess profits are to be taxed. For this, one has to 
find out what are excess profits. In order to determine these, 
one has to compare the profits of the ‘chargeable accounting 
period' with some other profits. These latter are standard profits. 
The l^slation has laid down a certain standard of profits, 
with reference to which the excess profits liable to tax is to be 
determined. It is only when there is an ExceM that the 
liability to tax arises. This excess has to be found oat and 
for the purpose you must compare the profits in question with 
whst are tedhnically and rightly termed as standard profita. That 
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standard when found out will enable one to find ont the excess. 
Any profits in excess of, i.e. over and above, these standard 
{M»fits are assessable to Excess Profits Tax. Section 6 lays 
down how to find ont these standard profits. Hence, the value 
and importance of determining standard profits. 

Be it stated at the outset that, both under the English 
and the Indian law, the ascertainment of “standard profits" is 
not a fixed proceeding. It is, on the other hand, a varying 
proceeding, for the simple reason that standard profits may be 
determined either with reference to a standard period, (if any 
is available) which is to be determined as laid down in Section 
6 (2) (a) to (d), or they may be determined by applying the 
statutory percentage [Second provison to Section 6 (1).] 

Standard profits may be either increased or decreased in terms of 
the first proviso to sub-section (1), Section 6. 

Again, standard profits may be those adjusted by the 
Board of Referees under Section 6 (3). Standard profits are 
thus naturally varying. They may be determined either (o) 
with reference to the profits of the standard period, or (b) w'ith 
reference to statutory percentage or (c) may be adjusted by the 
Board of Referees. Section 6 (2) deals with the “standard 
period", proviso 2 to Section G with statutory percentage and 
Section 6 (3) with adjustment by the Board of Referees. 

Of coarse, if the profits fadl short of the minimum as laid 
down in Section G (4) i.e. Rs. 36,000 per annum, no question 
of liability to Excess Profits Tax arises. 

According to the proviso to Section 6 (4) the minimum 
sum of Rs. 36,000 may be increased or decreased according as 
the chargeable accounting period is less than one year. 

For 'standard period’ see notes under Section 6 (2) post. 

4. Sab|*ot to th« proviaions of aulKEwctioii (3) & (4) 
Subaeotion (3) relates to a reference to the Board of Referees, 
on the application by an assesses tor determination of standard 
profits and the raising of the amount thereof. Sub-section (4) 
la 3 ra down the mininaum amount of standard prt^ts.* 
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S. An omonat bMsiag aUndaxd pwiod:— • 

This w the method of drtermin»tion of ett^adard profits with 
reference to the penod selected, the standard period, as ffiven 
in sub-section (2) of this Section. Supposing the chargeable 
accounting period is half the standard period and the profits 
during the said period amount to Bs. 10,000 then the standard 
profits would be Bs. 5,000, and any profits over and above that 
would be excess profits liable to Excess Profits Tax. Under the 
English law, the standard profits vary in the proportion of the 
chargeable accounting period vide Proviso to Section (1) 
Part Ifl, Finance Act 2 of 1939 on the point. 

€. Standard paziod: — The ‘standard period’ has, for 
the purpose of computing the ‘standard profits', to be selected, 
at the option of the person carrying on the business, in terras 
of Section 6, sub-section (2). See below under Section 6 (2). 

7. li in ZMpact oi that business a atandard period 
is a'railable;--'Tbe8e words were added by the Select Committee 
to make the applicability of standard profits clear. The 
provisions of Section (! (1) are applicable only if in respect of the 
business a standard period is available. In the case provided 
for in proviso 2. below, statutory percentage will be applied to 
d^ermine excess profits if there is no .standard period available. 
There are cases where, in relation to a business, standard period 
(in terms of ti) (2) may be avsilsbJe and there may also be cases 
where no such period may be available. 

To take concrete instance, if a business has commenced, 
say on l-5-i939, its age of existence has been only ' eleven 
mon^s. No standard period is available in respect of such 
business under Section 6 {.Z}. In such a case, statutory percent- 
age will apply. If, on the other hand, a business takes its start, 
say from 1st March, 1937, standard period is available in respect 
of the same and so the case will be governed by the provisions 
of Saetion 6 tl). The following examples iltostrates the o we 
« 0 Werad by Section 6 (1) 

Bs. 

(a) Suppose profits of chargeable aocountifig 
*• period ending 31.3.1940.... ... 98,000 
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Pnrfit of the standard period aoconnting 

year 

1936-86 (Assessment year 1936-37 

[elected 

nnder 

Section 6(2) (a)] 

* • ( 

48,000 

Average capital employed being 

the same 

Excess Profits for 12 months 

. . . 

48,000 

Excess profits for 7 months from 1-9-39 


to 81-3-1940 


28,000 

Tax @ 60% of the excess profits 

* s • 

14,000 


(b) Sappoae profits of chargeable acconnting 

period ending 31-3-1940 ... 96,000 

Profits of the standard period, accounting year 
1035-36, Assessment year 1936-37 ... 30,000 

Profits of the standard period accounting 
year 1637-38 (Assessment year 1938-39) ... 24,000 

64,000 

[elected nnder Section 6(2) (b)'; profits of 24 
months ... ... 54,000 

ATerage profit (standard) for 12 months 27,000 

['But according to the provision Section 6 (4) 
the standard profits will be taken as 

Therefore excess profits of 12 months (96,000-36,000) 

Excess profits for 7 months (1.9 31 
to 31.3 40.) 

Tax at 60% of the excess profits ... . _ 

8. PxOTiao 1: —This proviso is suhstantially the same as 
the proviso to Section 13 (3) (United Eindom). Finance Act 
(2) of 1939. The proviso requires allowances to be made for 
increase or decrease in the capital employed in the trade or 
bnsiness in the chargeable accounting period as compared with 
that employed in the standard period 'r^taniard profits will, 
therefore, increase or decrease in proportion to the increase or 
decrease in the average amonnt of capital employed in the 
business in the chargeable acconnting period. And the amount 
of such an inorease or decrease shall be determined by applying 
^e etaiutory percentage. The provisions are well illustrated 
by Uie following examples : — 


36.000 
= 60,000 

3.5.000 

17,600 
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Bs. 

(1) (Vaziatioii uad«z Proviso 1 Sootion 6. — In 
ease of increase of capital employed in the business 
Suppose profits of the chargeable accounting period 

ending S1.3. 1940 (Assessment year 1940-41) ... 100,000 

Profits of the standard period accounting year 
1935-36. (Assessment year 1936-37) ... 48,000 

Increase in amoant of capital in the two 

years . . . 40,000 

Profits of the chargeable accounting period after 
being reduced by 10% of 40,000 i.e. 4,000 96,000 

Excess profits for the 12 months (96,000 — 48,000) 48,000 

Excess profits for the 7 months ... ... 28,(X)0 

Tax at 50% of the Excess Profits ... 14,000 

(2) Variation under proviso I in case of dec- 
rease in capital employed in business. 

Suppose profits of the chaigeable accounting 
period ending 31.3.40. (Assessment year 1940-41) ... 93,000 

Profits of the standard period, accounting year 
1935-36 (Assessment year 1936-37) ... 48,000 

Decrease in the amount of capital in the two 
years. 50,000 

Profits of the chargeable atxxianting period after 
being increased by 6% of 50,(X)0 i.e. 3,000 96,000 

Excess profits for the 12 months (96,000 — 48,000). 48,000 
Excess profits for the 7 months ... ... 28,000 

Tax at 50% of the excess profits ... ... 14,000 

9. Proviso 2: — This proviso was amended by the Select 
Committee *‘oar amendment of sub-clause (1) is intended to 
provide that a business started after the 31st day of March, 1936 
may at its option take as the standard profits either the profits 
of a standard period, where it has been in existence long enough 
to have a standard period, or the statutory percentage or the 
capital employed in the business'*. 

The provisions of this proviso are applicable only where 
Mie bosiness, the piofits of which are in qnestion, commenced 
on or after the 81st March, 1986. 
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The question of commencement of business, being 
intimately connected with the existence of a business is a 
matter of cardinal importance, as this will decide whether profits 
standard, as distinct from percentage standard, is applicable 
and if profits standard is applicable, which is the period selected 
as standard period out of those mentioned in Section 6 (2) post. 
This is the case under the English law also. 

In an English case. The Birmingham and Dt. Cattle By- 
Products Co. Lid. V. Commissioner Inland Revenue, sssessee 
company was incorporated on ‘20tb June, 1913. Between this 
date and 6th October, 1913 the company was busy in fixing 
the preliminaries only, e.g. erection of works and purchase of 
plant and machinery. It was on 6th October, 1913 that the 
Company started receiving raw materials for purpose of manu- 
facture. Its audited accounts submitted were for the period 
6th October, 1913 to 31st December, 1914. It was held that 
the company commenced business not on the date of incorpora- 
tion 20th June, 1914 but on 6th October, 1913. The basis 
of statutory percentage on the average amount of capital during 
the accounting period was employed. 

The principle of the above ruling is that the date of com- 
mencement of business of a company is not the date of its 
inception or incorporation but that of its actually starting busi- 
ness, ior the purposes of the determining standard profits. 

The same principle should apply to Indian cases also. 

The question of the date of commencement of business of 
company is, after all, one of fact. It was so held in the English 
case, Cannrp Coal Co., Ltd, "v .Commissioner Inland Revenues^-*) 
In this case, also, the question of commencement of business 
gained importance with reference to the determination of stand- 
ard profits. Assesses was a coal mining company, incorporated 
in 1906. It was not till April, 1912, that its pits were on 
revenue basis. The accounts of the company were made op and 
audited half yearly to 30th June and dlst December and on the 
assumption that it had three pre-war trade years which ended 

1. 12 T. C. 92. 

l-a 12 T. C. 81 (89-41). 
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on bOtb June, 1914, two years ending 30th June, 1919 and SOth 
June, 1914 being the most favourable years of the oompany, 
were selected for the purposes of computing average profits. It 
was held that the company had three pre-war years and that 
the computation was correct 

Where there is a transfer of business, a nevr business is 
I supposed to have been set up and in sucli a case a pre-war 
standard of profits based on the profits of the original business 
cannot be taken for the purposes of Rxcess Profits Duty com- 
putation. 

In this case, a milliner 3 ' business, carried on for over 40 
years, was transferred. Transfeeres did not take over any stock 
or books or book debts or contracts or liabilities ; nor was there 
any agreement as to good will or to the making of any payment 
therefor. The original proprietor simply handed over to some of 
her sales-women their order books. The name of the busioesa 
“Emelic” was also not adopted with her consent. It was held 
in the case that there was no succession and a new buBiness 
was set up on transfer. 

Statutory percentage on capital employed in the business 
was applied in the case and was held to be correct. 

In connection with the question of computation of standard 
(nofits, a question at times arise requiring a determination as to 
whether a particular sum is or is not profits. Such questions 
have arisen nnder the English law. In the case The Glenboig 
Union Finlay Co. Ltd. v. The Cotnmisnoner Inalnd Bevenue - 
the company, a fire-clay goods manofactnring company, received 
compensation for leaving part of the fire-clay unworked and 
damages for wrongful interdict obtained against it. The House 
of Lords held that the compensation so received from the 
sterilization of capital asset was not a profit. As to damages, 
the majority of the Lords in the Coart of Heasions (£ldinbntgh) 
held that the damages received for wrongful interdict were not 

l-b Milin Frnin Emelie Ltd. v. Tbs Commusioner Inland Rvvenne 
12 T. C. 78(77, 81). 

(2) IV X- C- 4:27. ili&dOl. 464. 466). 
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pcofitB bat maraly tbe eqaii^nt iA expenditare inearred in 
protecting capital asset. 

The following have, under the English law, been held 
to be profits from trade or bossiness. 

(a) Addition to reserve fund oat of profits ; * 

(b) Profits from acqniring concessions and tnming them 
to account ; ^ 

(c) Profits of a retiring proprietor, made in the coarse 
of the realization of trading stock ; ^ 

(d) Profits of Ezeontor on completion of contract entered 
into by deceased ; t 

(e) Compensation awarded in respect of loss or damage, 
due to an act under the Defence of Realm Regulations, under 
the Indemnity Act ; ^ 

(f) Compensation for cancellation of contract. ^ 

(g) Profits arising out of fooding arrangement, 

(/() Compensation received by Shipowners, for compulsory 
detention of ships by Government. 1 1 

(t) Agreed payment and settlement of claim for breach 
of contract. 1' 

(/) Compensation paid by Government for carrying on 
trade under restraint {$. e. under control of Food Controller). 13 


4. ln»h CHtholic Cliurch Property Inaurence C o , Ltd. v. Com- 
inissioiiera liiUnd lieveiiKe V2 T. C'. 13(20, 21) 

ft. CoininieeioKer of InUnd Uevenue v. The Koreen Syndicwte, 12 
T. C. 181 =(1920) 1 K 1$ 59»=(1921) 3 K. K. 268. 

6. .7. & R. O’lvKiie V Commissioner Inlnnd Revenue 12 T. C. 303 

7. Cohan’s Exenitor>< v. The Commissioner Inland Revenue 12 
T. C. 602 

8. Commissioner Inland Revenue v New Csstle Brassworks 12 
T. C. 927 

9. The Sunderland Ship-buildme Co v The Commiseioner Inland 
Revenue. 12 T. C 966 Coininissioner Inland Revenue v. The Northfleet 
Coal & Ballast Co. 12 T. C 1102 

10 Lambert Bros v. Coiiiiuissioner lnlai>d Revenue 12 T. C. 1053 

II. Jesse itohinson ft Sons v. Commissioner Inland Revenue 12 
T. C. 1241 

'Knsifcn Shipping Co. Ltd. V. Tba Commissioner Inland Kerenue 
12 T. C. 1169 


13. Charles Broe ft Co. 
T. C. 266 


Commissioner InUnd ^Bevenue 12 
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1C. Stainioxy peroeataowr-^This percentage is to be eight 
per cent in the case of bnsiness carried on companies (or 
bodies corporate) and ten percent in relation to any other bosi* 
ness, the percentage in the case of any decrease of capital 
being six. 

The above rates will be found stated in the definition of 
the term ‘statutory percentage’ as given in Section 2 (22) 

■ (a) and (b) and proviso ante. 

These rates have been taken bodily from the Bnglish 
law, rirfe Section 13 (9) (aMb) Part III, Finance Act, 1939. 

In the case of companies, the above percentage of eight 
per cent will not apply to companies, the directors whereof 
have a controlling interest in the company. [Section (22) (a)] 
In an Knglieh case, ^"Glasgow Extended Uetal Co., Ltd. v. 
Commissioner Inland Revenue the directors of the company 
held 4,300 out a total of 7,600 shares issued, each share 
carrying one vote. The remuneration of the directors was, 
under the Articles of the company, to be fixed in a general 
meeting of the company. Some of the directors were em> 
ployees of the company holding positions in respect of which 
the managing directors bad the power to fix the remoneration. 

The company contended that the directors did not have a 
controlling interest. It was held that the directors had s control* 
ling interest. 

It was pointed out {per Lord Clyde, PrcsidetU) that the 
only interpretation which can be given to the expression 
'controlling interest' is by reference to the power which the 
somber of shares held by the directors gives them to control 
the disposal of the company’s assets and the administration of 
its affairs at a general meeting of the company. It was, farther, 
observed that if that be the trne interpretation of those words, 
then there is no donbt that in the case of the present company 
the sev^ directors did have a controlling interest within the 
Asaaing <A the Section, becanse they held among them shares 
enoagh to enable them (if they were minded to act togethw) to 
U. 12T. C. 67S^78.67»,6«9 ' 
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turn the decision of any general meeting of the company. 
It is nothing to the point that three of the direotow were alao 
employees.” 

{Per Lord Cullen) The shareholding directors ate such as 
to give them a preponderating vote on any question that comes 
before the shareholders at a general meeting: prima facie 
that means they have the controlling interest in the company. 
Statutory percentage was applied in the above case for the 
purpose of determining ‘standard profits’. In another English 
case, B. W. Nobles Ltd. v. The Commissioners Inland Revenue, 
it was held that a shareholder had, by reason of his share 
holding and having a casting vote, a controlling interest. In this 
case, Rowlait J. observed “Controlling interest is a phrase 
that has a certain well known meaning; it means that a man 
whose shareholding in the company is such that be is the 
shareholder who is more powerful than all other shareholder.^ 
put together in general meeting.’* 

Statutory percentage was applied on the average amount of 
capital employed in the business where there was no pre-war 
trade year, for instance, where the company started its manu- 
facturing and revenue operations on 6th October, 1913 by receipt 
of raw materials though it was incorporated in June, 1913.*<» 


Similarly, where there is a transfer of businsss, a new 
business is set up after the transfer and the transferee cannot 
avail of the original business for the purposes of computation of 
a pre-war standard. Statutory percentage is applicable in such 
a case also, if there is pre-war trade year counting from the date 
of transfer. This was the case in Mills Iron Syndicate Ltd. 
V. Commissioner Inland Revenue In this case, the original 
owner of the business retired, having sold the lease of the 
business premises on 16th April, 191J. Assessment was com- 
puted by taking as the pre-war standard of profits for the 
purposes of Excess Profits Duty, a percentage standard based on 
the capital of the assessess (transferees) as at 15th April, 1914. 
The computation was held to be correct. 

16. 12 T.O. 911 (926.99G) 

} &. Tkfl Birminirhkm Dc. Cuttle Bye Products Ltd. v. Commis- 
nUod Beveiiiie. 12 T.C. 92 (9C, 97. 98). 

17. 12T.C. 78(77,80, 82.) 
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11. S)iib>S«elioa (2) :->Sluul«id pwdod. Ab staadotd {nofits 
have to be determined under thn Section, in order to find the 
Excess Profits chargeable, a period is to be elected by the 
assessee, 'which is known as the 'standard period'. 

This period is in contrast with the chargeable aeconnting 
period the profit of which will be in gnestion. The profits of this 
standard period -will be compared with the profits of the charge* 
able accoanting period in order to find oat the excess profits 
chargeable. 

The assesee has the option to elect, in fact, he is given the 
option to elect, 'previous year', determined under Section 2 (i) 
Income Tax Act, for the purposes of assessment for the year 
ending Slst March 1937 or 1938, or 1938 and 1939, or 1938 and 
1939 or 1939, and 1940. Clause (d) has been added by the Select 
Committee. "We have by our amendment of sub-clause (2) 
provided as an additional option that the previous year as deter* 
mined for the year ending on the Slat day of March, 1940, com* 
bined with that for the year ending on the Slst day of March, 
1939, may be taken as a standard period, thus afifording a con* 
sidenble advantage to those businesses which made good profits 
during that period". 

Reading together clauses (a) (i) (c) and (d) of sub-section 
(2). it is thus dear tbi4 a wide option has been given to the 
aasessee to select his ‘standard period' and choose from the 
years mentioned. The standard period is available according 
to when Uie business began first. If the person to be charged 
selects s one-year period, the whole of the profits of that period 
became his standard profits while if he selects a two-year 
potod t.r. period ending Slst Maxch, 1937 and Slst March 
1939, or Slst March 1938 and Slst March, 1939, tbe standard 
profits are half the combined profits of those years. 

Tbe illustrations given under Section (6) (1) above indicate 
liow the standard period may be selected. The ptovtsionc of the 
Bngiwh law, as eontained in Section 13 (S> to (6), Part III, are 
adso tile same. 
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12* Sub*S«otkMi <3): — The provisioae 6f this 8a1>>Bection 
have also been taken from the English law. (Section 18 (7) 
Part III Finance Act, 1939). 

13. Within the period epeoiiied in the notice : — This 
period is sixty days Section 13 (1) post. 

14. Make* an application : — An application by the assessee 
is essential, both under the English and the Indian law, if the 
matter is required to be determined by the Board of Referees. 

15. Board oi Referees : — The formation and composition of 
this Board is to be in accordance with the provisions laid down 
in Section 3 (6). See notes under Section 8 (.5) ante. 

16. Excess Profits Tax Officer shall refer : — The use of 

the term 'shall* means that a duty is cast on the Excess 
Profits Tax Officer to refer the application to the Board of 
Referees. Once an application has been made, the Excess 
Profits Tax Officer has no discretion left but to refer the same, 
whatever may be the result. . 

17. Board is satisfiod : — The term 'satished* must mean 
satisfied by evidence to be produced by the applicant. Thus, 
while a duty is cast on the Excess Profits Tax Officer to refer 
the application to the Board, the Board must allow the evidence 
led by the applicant which it is for him to produce. 

Where, on facts, the Board of Referees arrive at a 
particular finding and state : ' the Board take a different view 
of the facts’, it nieans that they intend to find, on agreed facets, 
that they dissented.” 

Where there was material upon which the Board 
Referees might arrive at the conclusion at which they did 
arrive, the finding of the Board was upheld by the High 
Court, f The above was a case under Section 21, Finance Act 
1922 (English Law), i-elating to supertax andthe finding of 
the Board of Referees an appeal was upheld on reference by 
the High Court. The question of principle involved therein 

1. The Aldwarke Co., Ltd. v. Gommtssioner Inland Revenue 18 
T C. 136, (J87, 138). 
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must apply to the Boatd of R^erees under the Bxceu Profits 
Duty Act also. 

18. Proviso : — Under this proviso the maxioiniu amount 
fixed is the statutory percentage rate. Even, then, the Board 
has been given the discretion to fix a greater amount in any 
particular case, when the peculiar nature of the partionlar 
business requires it for causes to be shown. This provision 
relating to the companies, has also been taken verbatim from 
the English law. [Section 13 (7) proviso (u) and (6) Part III 
Finance Act, 1939]. 

19. Sub-section 4 Sub-section (4) lays down the minimum 
amount of standard profits which is Rs. 36,000. This sum is 
to be taken into account when the standard profits computed 
under Section 6 (1) are less than the above sum. In the Bill 
as presnted it was only Rs. 20,000.' The Select Committee 
raised it to Rs. .30,000 and it was later raised to Rs. 36,000 by 
the Assembly 

The Proviso to this sub-section provides for a case where 
the chargeaUe accounting period is not just or full one year, 
but either a greater or less period than that In snch a case, 
the minimum amonnt mentioned above shall be increased or 
decreased accordingly, as the case may be 


It is another case of adjustment, like the one contained 
in Section 6 (li or that contained in Section 6 (.3). 

20. Sub-Mctioii (5). — This sub-section was added by the 
Select Committee. With regard to it they observed: — 

"We have inserted a new 8ab.«lan8e (5) to provide that 
{MTofits made in Bnrma during the period when Burma was 
included in Bhtish India should not be included in the standard 
pn^Eito, nnless they are also incloded subsequently, in the profits 
ci tile chargeable accoanting period, which of necessity falls 
witiiio a time^when Burma is no longer a part ot British India". 



8.7] 


Excess Peotzts Tax Act, 1940. 


119 


Saotioii 7* Where a deficiency of profits occurs in anf 
■•IM chargeable accounting period in any business, the 
****”^1^* business chargeable with excess profits 

ciMcy •! tax shall be deemed to be reduced and relief shall be 
granted in accordance with the following provisions. 

{a) the aggregate amount of the profits so chargeable 
for the previous chargeable accounting periods 
shall be deemed to be reduced by the amount of 
the deficiency of profits and the amount of excess 
Profits tax payable in respect thereof shall be 
deemed to be reduced accordingly and the relief 
necessary to give effect to the reduction shall be 
given by repayment or otherwise ; 

(A) where /A* amount of the deficiency of profits 
exceeds the aggregate amount of the profits so 
chargeable for the previous chargeable accounting 
periods, or where there is no previous chargeable 
<iceounting period, the balance the deficiency of 
profits or the whole of the deficiency, as the case 
may be, shall be applied in reducing any profits 
so chargeable for the next subsequent chargeable 
accoutUing period, and if and so far as it exceeds 
the amount of those profits, any profits so charge- 
able for tlte next subsequent chargeable accounting 
period atui so on. 

Previoos Law : — Section 7, Act X of 1919, contained ' 
similar provisions, empowering the Collector to make allowance 
in certain special cases. The maximum allowance that a Col- 
lector conld make without sanction of the Commissioner was an 
amount that wonld not reduce the Duty (i.e. Excess Profits 
Doty) by more than 25%, 

The provisions in Section 7 of the present Act, Me differ- 
ent from the above provisions and have been taken bodily from 
the English law (Finance Act, 2 of 1939.) 

Analogous Law : — Section 15 (2) Finance Act ^ ot 1939 
ooatains the same provision as Section 7. Section iS (1) defines 
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what 'deficiency of profito ' meanfi. It is notaUe that rdief by 
way of repayment or set off in oasee of deficiency, available 
onda the English Finanoe Act, 2 of 1915, was also similar, the 
anderiying principle being the same in both cases. There woe 
diffionlties, however, ander the old Act of 1915, in cases change 
of ownership of business. In an English case ', it was held 

that the words ‘his profits' in the year 1915 Act showed that 
deficiency relief was available only to the person who held 
the business both during the period of deficiency and the period 
of profits against which it was sought to be set off. 

In this case the Bevenue's contention that where there has 
been a change of ownership of business, the new company oould 
not claim relief was allowed by the High Court. 

As those words do not exist in the 1939 Act, a change of 
ownership would not now affect a claim on account of dehcienoy. 

Scope of Section 7 : — Section 7 provides for relief in 
respect of excess pro 6 ts tax in cases where there is a deficiency 
of profits in a snbseqnent accounting period. In sncb a case, 
it will be considered that the profits of the previous accounting 
period have been reduced I 7 the amount of the deficiency and 
repayment of Excess Profits Tax paid in an earlier accounting 
period can be claimed on this basis. This is clause (a\ 

Again, there may be cases in which there has been no 
profit in the previous period, or where the loss in the period in 
question is greater than the profits in the previoos period. In 
such a case, after balancing the previona period profits with an 
amount of deficiency of the period in question equal to that 
sum, the balance of deficiency of the latter period («.«. the period 
in question) may be carried forward. This is clause (b). 

This scheme of bUancing or setting off of losses against 
profits is meant to give a fair deal both to the Bevenne and tire 
asaesaee, for, according to it, the total losses and profits for the 
period at the end of the entire duration of Excess Profits Tax 
will be set off. one against the other, and the Bevenne would 
thus reoeivp exactly what it is entitled to for this toM period. 

TTf^W MillinutoT lid. TTrBTi 1507^2 T.C^ 
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It has alr^y been stated above under “Analogous law," 
the provisons of the present Section 7 having been taken bodily 
from the English Law, the principle of the two must be the 
same. Hence, the principle of the English provision, as 
explained by Sir John Simon, the Chancellor of Exchequer, in 
the debate in the House of Commons, quoted hereunder should 
be of material assistance and value in following the provision 
of Section 7. “As in the case of excess profits duty. Clause 15 of 
the Bill provides for relief in respect of what are called deficien* 
cies, and I think this is absolutely necessary. The matter may 
be put bluntly in this way that although a business may have 
paid excess profits tax in the first year, it would be entitled, 
when another year had gone by, to ask that the calculation 
would be made in respect of the whole period, so that, if its 
profits in the first year had been followed by a severe loss or a 
drop, it would not be treated unjustly. Otherwise injustice 
would be done. Thanks, however, to this provision, the tax-payer 
will be able to obtain relief for any other year in which the 
profits have fallen short. You may put it broadly like this. 
The aggregate amount of excess profits tax payable throughout 
the whole operation of the tax will be the tax corresponding 
with the net excess profits over the whole period, after allowing 
for any falling off profit in any year”. 

The above principle folly and clearly explains the matter 
of relief to be granted in cases of deficiency of profits provided 
for by this Section. 

Deficiency of profits: — The term ‘deficiency’ in relation 
to profits, in Excess Profits Tax Act, is, after all a comparative 
term. When can you say that there is a "defioiency" in 
profits? The answer clearly is when the profits sought to 
be charged are less ; less than what ? 

The simple reply is, less than the “standard profits” as 
determined under Section G. If the profits are ‘in excess’ of the 
‘standard profit’ you tax them under the Act, but if they are 
less than or fall short of standard profits. Section 7 provides that, 
it is not only that they are not chargeable, as, of course, they are 
not but, repayment of Excess Profits Tax in respepi? of previous 
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MoooDting period or periods alreedy paid can be claimed on this 
4{roand. So that detioienoy of profits is to be judged by a 
comparison -with standard profits. Profits less than standard 
profits are deficiency. Then, losses may cause deficiency for 
profits would have been over and above the standard profits 
but for the loss or losses. Section 15 (1), English Finance Act, 
2 of 1939 clearly indicates what deficiency is and what shall 
it be its amount or extent. <See part III page 5.) 

Under Section 2 (10) of the Act a ‘loss' is a ‘loss' 
computed in the same manner as profits (computed under 
Schedule 1- Rules) so that losses and profits under the Act 
are to be computed in the same manner as profits. Under 
Section 14 (3) English Act also losses and profits are to be 
computed in the same way for Excess Profits Tax purposes. 
From all that has been stated above, and in particular 
from the provision of Section 7, it naturally follows that the 
^question of there being a deficiency of profits in the sense 
above stated, has to be considered afresh in every chargeable 
accounting period. 

Clanae (a) : — Clause (a) embodies the principle of set off 
being applicable to Excess Profit Tax cases. The terms 
‘aggregate amount’ and ‘the previous chargeable accounting 
periods' indicate and relate to more than one 'accounting 
periods’ having gone by already, when the question of ‘defi- 
ciency’ in a subsequent period arises. But, there may be 
cases where only one accounting period of profits only has 
rolled by when the question of deficiency in the following 
subsequent period arises and ita set off is allowed. In such 
case, the term ‘aggregate amount’ would have to be read 
only as being ‘amount’ and the term ‘previous chargeable 
accounting period’ will be read as ‘chargeable accounting period. 

The expression *So chargeable’, means chargeable with 
Excess Profits Tax ** Deficiency of profite' means the deficiency 
of the profits of the period in queetion. Clause (a\ therefore, 
r el at e s to cases where there were profits in a previous period or 
penod% charged to Excess Profits Tax and there is a deficiency 
is the subsognent or following period, which would be set off 

t 
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against profits of the prerioos periods or periods. Belief under 
Section 7 (1) (a) shall be given in such a case by ‘repayment' 
or otherwise. 

The term ‘repayment* is quite clear, meaning that 
the Excess Profits Tax {»id in respect of the profits in 
excess of and over and above the standard profits shall be 
repaid or refunded to the assessee, after balancing or setting off 
previous periods’ excess with the deficiency of the period in qnes> 
tion, or in hand. The term ^otherwise would seem to indicate 
an adjustment by setoff. 

Clause (b). The principle of the provisions of this Clause 
is also practically the same as that of those in clause (a). As is 
obvious, set off may be either in respect of the profits of a 
previous period or it may take the form of ‘carrying over'. 
Clause (b) relates to a set off of the latter class. This would 
be the case when there has or have been no profits in the 
previous period or periods against which the deficiency of the 
period in question may be set off on alternatively. There may be 
cases, when a certain amount of deficiency may be left over after 
setting off a greater portion of it as against the profits of the 
previous period or periods. This entire, or balance of deficiency 
of the period in question may be “carried forward” to be set off 
against profits of subsequent period. This is clause (b’ of 
Section 7. Thus, while clause (a) provides for a set off of defici- 
ency of the period in question against the profits of a previous 
period or periods, already charged to Excess Profits Tax, clause 
(b) provides for a set off of the said deficiency, by carrying it 
over, against the profits of the following period or periods, till 
it is adjusted in full. The principle of the scheme could not 
be given effect to otherwise, for it is evident that in cases where 
there are no profits of the previous period or periods against 
which the deficiency or loss can be set off, there can be no 
repayment. And there can be no repayment either when the 
earlier profits were less than the deficiency in hand. Bence, 
the deficiency has to be carried forward. 

The expression ‘amount of deficiency of profits' in this 
clause means the amount of deficiency of profits for the period 
in question or in hand. • * 
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Tit* balaac* of tit* doticienoy... shall b* appliad : — 

These frords indicate a case where there were profits in the 
period hot not enough to absorb the entire deficiency. The 
part left nnabsorbed only will in such a case be carried forward 
to be adjosted with reference to the profits of the subsequent 
chargeable aocounting period. The point of the Section in 
allowing set off and repayment will be quite clear from the 
Bnglish cases cited hereunder wherein it has been held that 
repayment of Excess Profits Duty are profits assessable to 
Income tax. There was a similar but not the same, relief 
granted by Section 7 of the Excess Profits Duty Act , 1919. It 
differed from the one given here in details and in other respects. 

In connection with the question of set off of loss it is 
worth noting that there is no provision in Excess Profits 
Tax law under which deficiencies suffered in one business 
could be set off against excess profits made in another. 
This was the finding in the English case v. Tlu: 

Commissioner Inland Revenue. ^ It was followed in Birds 
Potter & Hughs Jjd. v. The Commissioner Inlawi Revenve. - 
In this case, assessee company carried on the business of 
ship-brokers, acting as brokers to ship and ship agents. In 
the course of this business they acquired shii>8 jointly with 
other companies. It was found as a fact that the 
two undertakings were separate businesses and therefore the 
deficiency in one business was not allowed to be set off against 
the profits of the other business. 

Sxcew ProHis Duty repaid, profits assessable to lacome 
Tax. It is notable, further, that Excess Profits Duty repaid has 
been held under the 1916 (English) Finance Act to be as- 
certained and assessable profts in the year of repayment. ^ 
Where the assessee to whom Excess Profits Duty had 
been repaid, due to having sustained losses in November 
21, on bis transfer of business in March, 21. he was assessed 
to Income tax on Excess Profits Duty amount believed as {xofits 

nsse s ttM e < . Similarly .in another English case, ^ having 

______ 

«. 12 T.C. 976 

8. Ealintoo Silic* Brick Co., Ltd. v. Marrisn 9 T.C. 92 

4. Hill V. ILithew* 10 T.C. %h 

6. A. A l^estill Ltd. (In Liquidation) v, Mitchell 11 T.C. 21 J, 
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suBtoiaed heavy losses in its basiaejs for the SKXsouating period, 
1st May to 25th November, 1920, the asseasee company having 
gone into liquidation and ceased business on latter date, became 
entitled to the repayment of the whole of Excess Profits Doty 
paid for four years ending Slat April 1919. The Excess Profits 
Duty so paid was deducted in each year from the income assess- 
able to tax. 


Bepayment of Excess Profits Duty having been made to 
company in April 1921. assessment to Income-tax for 1924-25, 
in respect of repaid amount was held good. Hepayments of 
Excess Profits Duty in Kirks Trustees v. Commissioner Inland 
Revenue ^ also was held to be profits assessable to Income-tax. 

Amonnt of Excess Profits Duty repaid on a revision of 
Company’s Excess Profits Duty liablity on the basis of half 
yearly instead of yearly accounting periods and in respect of 
{Kjstponed renewals and repairs were held to be income or profits 
assessable to Income-tax under case VI! Schenule D, ‘ 


In Tarrant v, ffoberfs ^ set off of a sum due by the asses- 
see ahgsinst a debt of a like sum due from him to the Revenue 
was made by mutual agreement. It was held to be profits 
assessable to income tax. 


Sections {1) As from the date of any change in the persons 
carrying on a business, the httsiness shall, subject to 
S ■ c c • provisions of this Section, be deemed for all the 


•mmitmmtm- purposes of this Act except for the purposes of deter- 
mining the amount of the statutory percentage, to 
have been discontinued, and a neic business to have been com- 
menced. 


(2) Where the change took place before the tst day of 
September, 1939, and consisted in the death or retirement of a 
partner, or the taking in of a partner, the persons carrying 
on the business after the change may, by notice given in 
writing before the prescribed date to the Excess Profits 


6. 11 T.C. 823 

7. Olive A Forrinaton Ltd. v. Rose (1919) 14 T.C. 701 

8. (1930) 16 T.C. 754 
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Tax Officer, elect that, for the purpoees of the proe^Ufioae 
of this Act relating to the comptttation of standard Proflie, 
the bnsinese shall not be deemed to have been discontinued. 

(3) A business shall net, for the Purposes of the provisions 
of this Act relating to the computation of standard profits, be 
deemed to be discontintted by reason of any change occurring 
on or after the let day of September, 1939, in the persons 
carrying it on, and the standard profits of the business in 
relation to any chargeable accounting period shall be com- 
puted accordingly, and, in particular, in eontptiiing the 
capital employed in the business after the change, no regard 
shall he had to any consideration given in respect of the 
transfer of the business or any of the assets thereof on the 
occasioti of the change. 

(4) Where, on or after the tst day of September, 1939, 
two or more businesses are amalgamated, the resulting 
business shall be treated for the purposes of the provisions 
of this Act relating to the coinputatiem of standard profits 
as if — 


(а) it had been in existcfice throughout the period 
during which there were in existence any of the 
former businesses ; 

(б) any profits made or tosses incurred or capital em- 

ployed in any of those former businesses had been 
made, incurred or employed in the resulting 
business ; and 

(c) any assets of any of those former businesses had 
become assets of the resulting business when they 
became assets of the former business ; 

and, in particular, in computing the capital employed in the 
resulting business, no regard shall be had to any eonsidera- 
Uon given in respect of the transfer of any of those former 
businesses or any if the assets thereof on the occasion of the 
amalgamation. 
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. (5) Where, on or after the let day of September, 1939, Part 
of a butifiess is transferred as a going concern by the person 
theretofore carrying it on to another person, the part irons- 
/erred and • the port not transferred shall each be deemed, 
for the purposes of the provisions of this Act relating to the 
computation of startdard profits to be a continuation of the 
original business, and the said provisions, including the 
provisions of this Section relating to amalgamations, shall apply 
accordingly, subject to any necessary modifications : 

Provided that, for the Purposes aforesaid, such appor- 
tionments shall be made of the profits made, and losses 
incurred, and the capital employed, in the original business, 
and of any assets of the original business as may appear to 
the Excess Profits Tax Officer, or on appeal in the prescribed 
thne and manner to the Board of Referees, to that Board, 
to be just, 

(6) Notwithstanding anything in the foregoing provisions 
of this section, where a business was carried on immediately 
before the 1st day of April, 1936, and that business, or the 
main part of that business, was transferred after the said 
day and before the 1st day of September, 1939, by the person 
carrying it on to another person, the Excess Profits Tax 
Officer, if he is satisfied that the business carried on after the 
transference was not substantially different from the business 
or part transferred, shall, on the application of the person 
carrying on the business after the transference, treat that person, 
for the purposes of the provisions of this Act relating to the 
computation of standard profits, as if he had carried on the 
transferred business or part of the business as from the date of 
the commencement of that business, subject, Itowever, to such 
modifications (including modifications as respects the computa- 
tion of capital) as he may consider just. 

(7) Where, on or after the 1st day of September, 1939, a 
partner in a firm carrying on a busirtess to which this Act 
applies dies, then notwithstanding anything contained in 
sub-we/ton (7) any deficiency of profits in respect of any 
chargeable aeeounting period ending on or before the .date of 
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his death shall, if it has not been fully applied in reducing the 
profits of any chargeable accounting period under Section 7, 
be carried forward and applied in reducing any profits* from 
the same bu»inei>s carried on by the surviving partner or 
partners in the fir*t chargeable accounting period after the 
death of the partner, and if and so far os it exceeds the amount 
of those profits, in reducing any profits from such business in 
the next subseqi*ent chargeable accounting period and so on. 

1. Previous Law: — Section 14, Excess Profits Duty Act, 
10 of 1919 contained provisions similar to those contained in 
Section 8 of this Act. The provisions of Section 8 of the 
present Act are, however, more detailed and amplified and 
have been taken almost verbatim from the English law as 
embodied in Section 16, Finance Act 2 of J939. 

2. Analogous Law ; Indian Law : — Section 25 and 26 
Indian Income Tax Act, 1922 (amended, 1939) contain similar 
provisions. 

English Law : — Section 16, Finance Act, 2 of 1939, 
Part 111. 

3. Scope of Section 8; — The Select Committee having 
altered the date on which excess profits became liable to 
taxation, ,^from Ist April to 1st September, 1939, the word 
'April' has, in Section 8, sab-section (2), (8), (4), (5) and (G) been 
consequently changed into 'September', wbereever it occurred. 
As the marginal note of the Section itself points out. Section 
8 deals with cases of succession to and amalgamation of 
bnsinesses. The scheme of Excess Profits Tax^ion has first 
to be nnderstood before Uhe provision of Section 8 can 
be followed fully. As it is, Excess Profits Tax is, in effect, 
a tax on business and not on person. This explains the 
provisions of Section S (1) which are a tme copy of Section 16(1), 
English Finance Act, 2 of 1989. No sooner a change in the 
ownership of the business or in the person carrying on the 
same occurs, the old business ceases and a new business is 
supposed to have commenced from that date. 

Sffbaectioa 2) contains an exception to the role of Uw 
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M to Bxoesfl Profits Tax. It eaacts that the charge may be 
ignored and old business may be taken to haTe continued (1) if 
it is a case of partnership, wherein there has been a change 
due to death or retirement of a partner or the taking in of a 
new partner and (2) the change has taken place before 
let September, 1939. These tw’o are the conditions precedent 
to the provisions of sub>8eotion (2) coming into play. In such 
a case, persons continuing the business after the change may 
elect that for the purpose of computation of standard profits, 
the old business shall not be deetned to have been discontinuted. 
The condition is that the persons carrying on the business after 
the change must give the Assessing Officer notice that he is 
so electing, that is, taking the business to have continued after 
the change. 

It is notable that notice under Section 8 is to be given 
to the Excess Profits Tax Officer, while under the English 
Finance Act, 2 of 1939 Section 16 (2) it is to be given to the 
Commissioners i.e. ('ommiasioners of Inland Revenue, who are 
the assessing officers in United Kingdom, performing the same 
function as Excess Profits Tax Officer under this Act. 

Continuance or discontinuance of previous trade or 
business i.e. business as carried on before the change, is impor- 
tant in connection with the computation of standard profits, 
for it is the latter upon which hinges the determination of Excess 
Profits and consequently the Excess Profits Tax. 

The above are the provisions of sub-section (2) to Section 8 
and tbey qualify the provisions of sub-section (1). The crux of 
the point as to change of ownership is, however, contained in 
Section 8 sub-section (3). If a change in the person carrying 
on a businesB has occured before Ist September 1937, it is 
disregarded. It determines, however, the date of the commence- 
ment of business which, under Section 6, is to determine or 
decide which form of pre-war standard is to be taken and what 
is the standard period available. To take a concrete instance, 
if the particular business began in 1930, on the face of it, it has 
a profits standard, that is to say, its profits are ta Bb obtained 
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l>y reference to the profits of a standard period. The standard 
period will be eithers’ 19S5-1986 or 1986* 1987. If a bosi- 
ness changed hands on 1st June, 1937, the standard period 
will be 1986-86, or 1936-1937. If it changed hands on Ist 
Jane, 1936, the standard period will be any consecative period 
of 12 months ending before 30th Jane, 1937. If the change 
took place in 1986, no question of standard period arises, as the 
percentage standard applies. 

The provision in the latter part of sub-section (S) to 

Section 8, contained in the words, ‘and in particular. the 

occasion of the change’ is apparently meant to save the excess 
profits taxable from being affected by any fictitious entry of 
consideration for transfer being larger in amount than the 
amount of capital invested in the business already. 

For, standard profits have to be adjusted with reference 
to the capital employed in the business and any change 
therein. The latter part of Section 8 (3) prevents the above 
principle from applying when there is an increase in the 
amount of capital consequent on the transfer of the business. 
The object is to keep the standard profits unaffected by any 
change in the persons carrying on the business and the very 
same object and principle is distinctly noticeable in sub-section 
<4) of Section 8. 

Sub-section (4) deals with the amalgamation of business, as 
distinct from 'succession', the provision of which as contained 
sub-sections (1) to (3) have already been noted above. 

According to sub-section (4), therefore, if the amalgamation 
■of two or more businesses has taken place on or after let September 
1939, the change by amalgamation will take back the amalga- 
mated basiness to the date of commencement of the former 
bniiness and for the purposes of computation of 'standard 
profits’, the resultant busing shall be taken to have existed 
dnring tht entire period from the date when the first the 
amaJgamated businesses began. As a result, the profits and 
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losses and assets or capital of the former business shall become 
the profits, losses and capital of the resultant business. 

One important effect of this position consequent on 
amalgamation would be that the pre>war standard may be 
affected. For instance, if a business started in 1937, and. 
as such, having no pre-war standard, is amalgamated with 
the one standard in 1933 the standard, so far as the 1937 
business goes, is changed. For, it would have a percentage 
standard if it was not amalgamated, but on an amalgamation 
the standard of the amalgamated business will be a profits 
standard. 

Under sub-section (5), the above principle as to amalga- 
mation will apply also in cases of transfer of a part of business 
as a going concern. Apportionment of profits, losses and 
capital shall be made in such a case either by the Excess 
Profits Tax Ofiicer or by the Board of Beferees in appeal. 
Lastly, in the case of a business which existed and was 
carried on immediately before Ist September 1939, if the 
same or main part of it is transferred after the above date 
and before Ist September, 1939 the transferee may apply to 
the Excess Profits Tax Officer that the transfer may be dis- 
regarded and that be may be deemed to have carried on the 
business from the date of commencement of the business by 
the transferor. This, however, is subject to the condition that 
the Excess Profits Tax Officer be satisfied that the business 
carried on after transfer was not substantially different from 
that which was transferred. The Excess Profits Tax Officer 
has also the discretion to make such modifications including 
modification as to computation of capital, as he may deem fit 
to make in such a case. Up to this point the provision as 
contained in Section 8 Excess Profits Tax Act, are quite 
the same as in Section 16, Finance Act 2 of 1939. By the 
proviso to sub-section (6) of the English Act 1939, however, 
an appeal is provided for to Board of Beferees in cases of 
modifications made in sub-section (6) while no such appeal 
is provided for in Section 8 (6). It will thus be seen that - 
the [vinoiple underlying the entire provisions Of Section S 
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is that smy change in the person or persons carrying on the' 
hosinesa, the profits of which are sooght to be assessed to 
Tixcess Profits Tax, may be ingored by the person carrying 
on the bnsiness at the time of assessment if he so elects. This 
is so, irrespective of the fact whether the change is dne to 
SQccession on death or transfer, or to amalgamation of two 
or more businesses or transfer in part of a bnsiness as a going 
concern. 

It is notable tbat the p(»ition under the United Kingdom 
Finance Act, 1915 was different. The person succeeding, 
or the new owner, as he may be rightly called, could 
only get the benefit for the period during which he 
held the business, the period of bis predecessors’ holding the 
business being ignored. Thtis, in the English case, Conmia^ 
aioner Inland Revenue v. Gilters, • the owner of a business 
having died in September, 1915, the business devolved on his 
son. The accounting period of the business ended 30th Sep- 
tember, every year. In the period that ended 3pth September, 
1915, there was a deficiency, while there was an excess in the 
period ending 30th September, 1910. The portion of the 
'deficiency that occurred during the space of time between the 
death of the father and the 30th September, 1915 was the only 
one that the son succeeding to the business was allowed to 
set-off against the excess of profits. 

The same principle was followed in another English case, 
Fred. W. Millington (1920) Ud. v. The Commissioner Inland 
Revenue, - the transferee of the business by sale was a company, 
(the new company) the transferor also being a company and 
syndicate (the Old Company). For the accounting period end- 
ing 31st December 1920, there was a deficiency and in the 
earlier periods there were excess profits chargeable. The old 
company ceased to run the business on the 25th October, 1920 
and so the Commissioners Inland Revenue determined that 
the amount of deficiency was a proportion of the total sum of 
deficiency from 1st January, 1920 to 25th October, 1920 and 

1. (19^ I K. B. &63. 

2. 19 T.«. 1061 (1067.1068.1091). 
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th4t any lews sustained after that date was not the one sustained 
by the old ooin{Any. 

Belief was declined to the old company as not being 
owners of the basinesa at the end of the final accoanling period. 
The compatation was accordingly made as follows : — 

Deficiency for the period 1st Jannary, 

1920, to Slat December, 1920 ... ... 43,914 -0-0 

Proportion of deficiency from 1st Jan* 
nary, 19*20, to 2fith October, 1920 299/3C6ths 
of £48,914 ... ... ...36,876 .0-0 

£ 35,876 at 60% ... ... *21,525 *04) (Doty/ 

Leas set.nff against amoant of duty 
owing by the old company in respect of 
accounting periods to Slst December, 1919. 16,834*12.4) 

1* 4,690*8*0 

The High Court upheld the computation on the above 

lines 

The new provisions of Section 8 have altered the position. 

As has already been pointed out above, one great effect 
of the new provisions relating to succession or amalgamation of 
business is that a business which may have only a percentage 
standard, all alone by itself, may, on amalgamation have a 
pre-war standard, (according to Section 8 sub-section (4). This 
was not possible under the Finance Act, 1916. In another English 
case, 3 a trader retired from business in April, 1914 which was 
carried on later by a newly formed company, wherein some of the 
saleswomen of the old business joined. Three saleswomen of 
the former business were taken into service by the new company. 
On assessment to Excess Profits Duty, the new company 
claimed standard profits, on the groUnd that their business was a 
continuation of the old one. The Commissioners Inland 
Bevenue allowed only statutory percentage basis on the capital 
employed in the business, discontinuing the duration of the old 

8. Mills Iron Emelie Ltd. v. The CommiMionor Inland llevenue I'J 
T. e. 87 (77.80,82). 
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bosinws. It was held that Commissioner’s oompntatiba 
and basis was correct and that the sabsequent business was a 
new one. 

All this law is now rendered nugatorj' by the provisions 
of the new English law on the point (Section 16 Finance Act, (2) 
of 1939.) The Indian law (contained in E. P. T. Act, 1940.) 
follows the lines of the United Kingdom Finance Act, (2) 1939. 

4. Sub-8«ction (1) : — The rule of law contained in this 
sab-section enunciates the general principle relating to change in 
the persons carrying on trade or business. Generally speaking, 
on a change taking place, nev busittatt shall be deemed to have 
commenced. This is the general rule and it is in consorance 
with the old law as contained in Finance Act, 1915. It may 
be stated in this connection that a ‘new buainesa' and continua- 
tion of old business are absolutely two different things. On 
death of the holder of a business, his executors may carry on 
the old business just to realize assets and may not thus be 
assessable to Excess Profits Duty for carrying on the old 
business. This was the case in Cohan's Executors, v. The Com- 
missioners Inland Revenue.^ In this case, the executors of 
the deceased, declining to cancel a contract made by the latter, 
agreed to deliver the ship contracted for on completion and did 
deliver the same and made profit. The executors contended 
that they simply realized the assets of the deceased. Their 
contention was upheld by the Court of Appeal. 

Sub-section (1) of Sections 8 contains a rule of law as to 
E.xces8 Profits Tax, to which there is no exception, except in one 
single case. The rule is that a change m the person or persons 
carrying on a business necessarily involves a ceasing of old 
business and a comiuenceraent of a new one. There is no 
exception to this rule, except only in relation to computation of 
standard profits. The rule holds good universally, irrespective 
of the change having occurred before or after the Ist September, 
1939 or of the nature of the change <ix. in the constitution of 
partnership). Accordingly, under sub-section (1), a person carry- 
ing on the business after it has changed hands is not liable 
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to Excess Pro6t8 Tax in respect of chargeable accounting period 
before the change. The person or persons chargeable to 
Excess Profits Tax in respect of any chargeable accounting 
periods is or are the person or persons carrying on the bnsincss 
in that period. A snccessor to a business is consequently not 
chargeable in respect of the profits of the chargeable accounting 
period before the change. 

Viewed in the, light of ‘deficiency relief’ as contained in 
Section 7 ante, the rule of law contained in Section 8 (1) gains 
a new aspect. To take a hypothetical case, suppose that there 
has been a change in the persons carrying on a business, invol- 
ving a change in the constitution of partnership by 
retirement of a partner. Suppose, further, that there 
was an unabsorbed deficiency, under Section 7, 
available for being carried forward, when the above 
change took place. As, in this case, the excess profits 
arising are not profits arising from business i.e, the business 
in which the deficiency occurred, it is clear that, as a result, 
the benefit of unabsorbed balance of deficiency will be lost. 

A similar question may arise in case of amalgamation of a 
business with another, in which case also the unabsorbed defici- 
ency cannot be availed of on a change accordingly. 

5. Subject to the Provisions oi this Section : — These 
words clearly indicate that the rule contained in this sub-section 
is subject to the exceptions following, as contained in sub- 
sections (2) to (6). 

6. Except iox the purpose oi determining the 
amount oi the statutory percentage : — These words were 
added to this sub-section in the Legislative Assembly at a 
motion by an Hon'ble member (.1/r. S. P. Chambers) who 
indicated the object of the amendment to be “to treat as new 
business for the purpose of computing the standard percentage 
in clause 2 only those businesses which are genuinely new 
businesses. Where there has been merely change in partner- 
ship or a change in ownership in an old business, there is no 
occasion to give a higher statutory percentage. Without this 
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AmeaAment, th«y voold be deemed to be new inuineeses for 
All imrpoeee of the Aet". 

Another Hon'ble member {B. Baijuath Bajoria) seeking 

the darification of certain points abont sncoesaion 

and amalgamation, said : — “Will not the effect of this amend- 
ment be this ? Supposing a bosiness has been sold to a different 
party altogether The snccessor has got no concern whatsoever 
with the predecessor in basiness. Who is going to pay the 
tax ? Supposing in one chargeable accounting period, party 
A was the owner of that business for five months and for the 
next seven months party B, quite different persons from A, 
owns the busines-. It is not the case of a change in partner- 
ship or the death or retirement a partner. Who is going to 
pay in that case? Will it mean that the party purchasing the 
basiness is going to pay for the whole year, even for that part 
■of the year in which the selling party was the owner and appro- 
priated the profits to himseiff* 

The motion as to amendment was adopted after ail. The 
following debate helps to clarify the doubts involved : — “Sir, 
may I explain? Under sub-clause 8, business is deemed for the 
purposes of this Act to have l)een discontinued and a new 
basiness to have been set up as from the date of sale or change in 
ownership. When we have, therefore, treated the business as a 
new basiness we then torn back to the definitions of accounting 
period and chargeable accounting period, and that is related to 
a business. Therefore, where a business is deemed to be a new 
business a new chargeable accounting period is automatically 
started and the chargeable accounting period of the old basiness 
automatically ceases. And, therefore, the tax is payable by the 
person carrying on the business up to the date of change in res- 
pect of the profits up to the date of change and thereafter by 
the person who succeeded him.” (Mr- S. P. Cfiantbera.) 

“That is ail right, but what about this amendment moved 
by my Honourable friend that it will not be deemed to be a new' 
basiness so as far determining the statutory percentage is con- 
i^mied” (Baba Bri/nath Bajoria). 
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“There the expression is not ‘statntory profits', bat 
‘statutory percentage' and, therefore, the olanse applies the 
new hnsiness provision for all the porposes of the Aot except 
merely for the purpose of determining the statntory percentage 
under sub-clause (22) of clause 2 which reads : “Provided 
further that where the business was oommenoed on or after the 
let day of December, 1938, the foregoing percentages shall be 
increased by two per cent in each case” When that was put in 
the intention was that in respect of what 1 might call brand new 
business there should be higher percentages. By putting in, 
this amendment we say that this shall not apply to a business 
which is an old business but has been deemed to be a new 
business because of the change of ownership" {Mr. S. P. 
Chamber.) 

“That removes my difficulty to a certain extent but I have 
still some doubts. 1 want to know whether the purchaser will 
pay only on the profits earned by him or he will have to pay 
also the excess profits made by the previous owner" (Babu Baij- 
ftath Bajoria). “No” (Mr, 8. P. Chambere) “I^oes that mean 
that be will pay on the profit which be earns himself?” {Babu 
Baijttath Bajoria.) 

"Yes" {Mr. S. P. Chambers). 

“Then, I have no objection” (Babu Baijnath Bajoria) 

7. Sob aoction (2):-B«for0 Ihe 1st day of Septenbair, 
1939:- 

Tbis sub-section relates to a case of change taking place 
before the Ist September, 1939. The change must have been 
caused by either (1) death or retirement of a partner or (2) tha 
taking in of a partner. The effect this sub-section is that the 
change will be ignored if the person succeeding on change so 
elects. In an English case {Mills from Btnelifi Lid. v. Com- 
missiotur I$Uand Revenue 12 T.C. 73), a millinery business had 
been carried on for the last 40 years by one Miss W, under the 
name of “Emelie" ; in April, 1916, she retired from business. 
Bending a notice of retirement to all her customers. Before 
retirement, she handed over to five of her saleswomen their own 
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paitiealar order books, containing the name and address of cns* 
tomers who had always resorted to the particular saleswomen. 
Miss Mills was one of these five saleswomen and she, in conjunc- 
tion with their former employees of Miss W., formed a company 
who started business in the same street. The company took 
into their employment three of the saleswomen who had received 
order books, and about a third of the other employees of the 
original business. The company did not take over any assets, 
stock, book debts, contracts or liabilities of the late business, and 
no agreement or payment was made relative to the goodwill of 
that business. The company, in so far as they traded with the 
old customers, and they had very few others in the material 
period, followed the same lines of trading in relation to prices 
charged, system of payments etc., as those adopted in the original 
business. 

In assessing the^ company to Excess Profits Duty, Com- 
missioners of Inland Revenue computed the pre-war standard of 
profits on the basis of the statutory percentage on the capital 
employed during the accounting period. The company, how- 
ever, claimed a profits standard based on the profits of the ori- 
ginal bnsiness. It was held that the person setting np new 
business was not entitled to have the pre-war standard of profits 
computed by reference to profits of the old business, that the 
company bad set np a new business and that the original busi- 
ngs profits could not be taken into account in computing pre- 
war standard profits. 

The snb-sectioQ will apply only if the change occurred 
before Ist September, 1939. 

8. Notice in writing ; — Notice is also a conditon necessary 
for the option given in this sub-section to be excercised. 

There is no mention of time limit within which after the 
change notice is to be given. Another question with reference 
to notice is that it is only the person holding the business 
immediately after the change who is competent to give notice, 
A person holding it on a second change after the one that 
ooenrred ^ore 1st September, 1939 will, txhypothcu, be not 
qpttlified to give the notice. 
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9* Pmoiibed date : — This should be the date prescribed 
for filing a return of excess profits under Section 13 post. 

10. Sub-section (3) — ‘On or after the flrat day of 
September 1939' — While the change under sub-section (2) 
related to the period before 1st day of September, 1939, the change 
contemplated by this sub-section is the one that takes places 
‘ on or after ' that date. The first portion of this sub-section 
is quite clear and hardly needs any explanation. 

11. ‘In particular change’ : — As already noted above 

under ‘scope’, the change is to be ignored— and then these 
words are also intended to avoid the excess profit being affected 
by a larger amount being shown as consideration of transfer 
on a change. Similar words occur in the following sub-sec- 
tion (4) with the same object. 

12. Sub-saction (4) : — As against cases of succession covered 
by sub-section (2) and (li) sub-section (4) relates to cases of 
amalgamation of two or more businesses. 

'Ihe principle of the provisions of this sub-section also 
is the same, viz. any change on amalgamation shall be ignored 
for purpose of standard profits computation, provided the 
amalgamation took place on or after 1st September, 1939. The 
period, the profits and losses or capital employed in and the 
assets of the business resulting on amalgamation shall be taken 
to be the period, profit and loss or capital and assets of the 
former business according to clauses (a) (b) and (c) of sub- 
section (4). 

The last part of the sub-section provides the same safe- 
guard against excess profits being affected by any larger consi- 
deration of transfer, as is proved in sub-section (3). Amal- 
gamation could also affect the change to application of standard 
profits instead of statutory percentage. 

13. ‘Two or more businesses are amalgamated’ : — The 

important point in connection with this sub-section is to know 
v)hat ia amalgamation. When can one business be said 
to be amalgamated with another. Sub-section (4) deals with 
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the oaee of two or more boainesaes that were formerly held 1^ 
different peraone being held by one and the aame peraon. 
That is ‘amalgamation’. Where control of one bosinesa by 
aoqniring share capital of another company is acqaired, it is 
not a case of amalgamation bnt of merger, and being a case* of 
compamy it ia one under Section 9, relating to inter.oonnected 
companies. 

The date of commencement of a business is the moat 
important item in this connection. In cases of amalgamation 
the date of commencement of amalgamated bosinesa is the 
date of the commencement of the business that has been in 
existence the longest. As a result of this, it follows that in 
computing the capital employed in the business resulting from 
amalgamation, any consideration which may have passed on 
the occasion of the amalgamation, in respect of any of the 
former business, or of assets of them, w*ill have to be disregarded. 
This is a necessary corollary of the principle of this sub-section. 
Although the principle of the sob-section is clear enough, its 
application may, at times, raise difficulty. To take an example: — 
Suppose two businesses A B that commenced on 1-1-1936 and 
1-4-1989 respectively are amalgamated on 31st December, 1989, 
the date of commencement of the amalgamated business will 
be taken to be 1-1-1936. 

This is apparently the right construction of the words 
of Section 8 (4) (a) looking to their plain meanings as they 
stand. And, even if another business, was to amalgamate with 
A & B the date of commencement of the amalgamated business 
oi^ht, on the face of it, to be the same viz. 1.1.1936. Tbns if 
a third business C was to amalgamate with A & B the date of 
the commencement of their business {i.e. 1.1.1936) thus amal- 
gamated should also be the same. Another interpretation, 
however, of the words of Section is also possible which would 
seem to create difficulty. It is this : Supposing the third amalga* 
mated busing C commenced on 1.1.1939 i.e. before the date 
of amalgamated A & B (1.12.1939). The question is, can it 
be said, if the business tbns formed by the amalgamation of A, B 
k C, commenced on 1.1.1939. This would be possible only if 
the date of amalgamation of Ak B business to be taken to be the 
date of commencement of the amalgamated business (A k B) 
which is not the case, because the date of commencement of the 
amalgamation of business is 1.1.1936 the date of this com- 
mencement of the earlier (or former business) A and 
not the date of amalgamation of A k B Apparently, such 
intarpretation creating the difficulty is not a correct one 
and is obvioudy imaginary. Another view is possible 
which would, in consonance with the right interpreta- 
tion of the words of the Section, be also correct. For instance the 
date of oommencement of third busineM C amalgamated with. 
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(A plus S) is 1.6.36, a date prior to 1.1.36, ia sach a case the 
date of commencement of the amalgamated bnsiness A 
plus B plas C could rightly be taken to be 1.6.35. Business 
‘‘C” being “any former business*' of three A B & C 

lUostration of Amalgamation under section 8 (4): — Suppose 
the business ot A k B amalgamated on Slst March, 1939. 

Profits Capital. 

The position of business A during 1936-37 for 

assessment year of 1937-38 ... 2-’), 000 16,000 

The position of business B daring 1936-37 for 

the assessment year of 1937-38 ... 23,000 13,000 

The position of amalgamated business during 

the chargeable accounting period ... 40,000 70,000 

Computation of excess profits will be as follows ; — 

Profits during the chargeable accounting period 40,000 

Less standard profits i of (25,000 plu^ 23,000) 24,000 
Plus for iucreased capital (Rs. 70,000 less ^ 

of Rs. 28,000 or Rs. 14.000) = 56,000 @10% 5,600 29600 

Excess Profits ... 10,400 

14. Sub-aection (5): — This sub-section relates to a case 
where part of a business only is transferred as a going concern. 
In such a case both the transferred and the non-transferred 
parts shall be deemed to be a continuation of the original 
business. Apportionment and adjustment of profits and losses 
and capital and assets shall be made by the Excess Profits Tax 
Officer or, in case of appeal, by the Board of Referees. In United 
Kingdom it is made by the Coiuiuiseioners or the Board. 

Thus, the effect of this sub-section is that the date of 
coniiuenceiuent of both the transferred and non-transferred 
parts of businesses is taken to be the date of commencement of 
the original business. 

The underlying principle is that on the breaking up of a 
business, on or after Ist September, 1939, standard profits are 
not to l>e computed on the assumption that a fresh start in 
business is made, as is the case in ainalgaiu.ation. The original 
date of comiuenceinent will }>e taken into account, so that 
transfer of a part of business (or breaking up of a business) is 
different from amalgamation. 

15. Sub>S0Ctioa (6) : — Sub-section (6) is practically a 
modification of sub-section (i), being a concession in favour of 
the person who carried on a business, (or the main part thereof) 
which commenced immediately before Ist April 1936, and which 
was transferred between that date and 1st Septeni^r, 1939. 
The essential part of the sub-section is that the Excess Profits 
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Tax Officer is satisfied Ibat, after transfer the transferee carried 
on a business not sabstantially different from the bosiness 
formerly carried. The transfer may not necessarily be of the 
whole but of a part of business only. The sab-section will not 
apply if it is otherwise and there has been a substantial change. 

The word ‘shall’ indicates that where such an application 
is made, it is binding on the Excess Profits Tax Officer to allow 
the consession laid down in the sub-section. 

The United Kingdom law on the point is different, the 
word used in Section 16 (6) Finance Act (2) 1989, being ‘may’, 
and it is the Commissioners who deal with the case under the 
United Kingdom law. There is a right of appeal under sub- 
section (C). The Select Committee wanted to add an explana- 
tion to sub-section (G) of Section 8 to emphasise that the sub- 
clause applies where two or more businesses were amalgamated 
after the 1st day of April, 19.36, and before the 1st day of 
September, 1939, but on being satisfied that the snb-caluse 
already clearly applies to this case. 

Sub-section (7):— Sub-section (7) to Section 8 has been 
added by the Select Committee and did not find place in the 
Bill as presented to the Assembly. With regard to this the 
Committee observed: — “We have added a new sub-clause (7) to 
provide for the carrying over of a deficiency of profits 
where a change takes place in the persons carrying on 
a business by reason of the death of partner after the 
Ist day of September, 1939, a contingency not provided 
for by sub-clanse (1) or elsewhere in the clause". 

Section 9. (1) Where any interest, annuity or other 
annual payment, or any royalty or rent, i» paid by 
company to another company, and one of those 
companies is a subsidiary cf the other, or both are subsidiaries of 
a third company, the capital, profits and losses cf both companies 
shall be computed for the purposes of this Act an if 

(а) the interest, annuity, annual payment, royalty or 

rent tcere not payable ; 

(б) any debt in respect of which any such interest is 
* • Payable did not exist ; and 
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(c) any asset in respect of which any such royalty or 
rent is payable were the property of the company 
Paying the royalty or the rent. 

(2) Where— 

(a) a company (herein after referred to as “the princi^ 

pal company"! is resident in British India and 
is not a subsidiary of any other company resident 
in British India; and 

(b) during, the whole or any part of any chargeable 

accounting period of the principal company, 
another company, whether or not resident or 
carrying on business within British India (here- 
inafter referred to as “the subsidiary company") 
is a subsidiary of the principal company, 

the fallowing provision of this section shall, subject to the pro- 
visions of Section 5, have effect in relation to that c/targeable 
accounting period, 

(3) If the subsidiary company is a subsidiary of the prin- 
Ltpal company throughout the chargeable accounting periml, 
such capital employed in, and profits or Io‘>scs arising from, the 
business of the subsidiary comfiany as is employed or arises in — 

(i) the chargeable accounting period; or 

(if) any year constituting or comprised in the standard 
period of the principal company, 
shall be treated for the Purposes of this Act as if it or they were 
capital employed in, or as the case may be, profits or losses aris- 
trig from, the business of the principal company. 

(4) If the subsidiary company ks <? subsidiary of the 
principal company during part only of the chargeable accounting 
period, the excess or deficiency of profits of the subsidiary 
company for that part of that period slutll be treated as increas- 
ing or, as the case may be, decreasing the excess or deficiency of 
profits of the Principal company for the witole period and shall 
not be deemed to be an excess or deficiency of profits of the sub- 
sidary company 
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In thif 9^>^9ectim, the exfr^eions *'exe»mt" «md 
ci»ncy” mean, in relation to Profits, an excess or deficiency in 
relation to the standard profits of the subsidiary company or, as 
the case may he, the principal eompomy 

(5) In any case to which sub-section (S) or sub-section (4) 
applies, such alteration, if any of the periods which would 
otherwise be the chargeable accoutring periods of the subsidiary 
company shall be made as the Central Board of Reveniu may 
direct. 

(6) For the purposes of this Section, a company shall be 
denied to be a subsidiary of another company if and so long 
as not less then nine-tenths of its ordinary share capital is oumed 
by that other company, whether directly or through another 
company or other companies, or Partly directly and partly 
throitgh another company or other companies. 

(7) The amount of ordinary share capital of one company 
owned by a second company through another company or other 
companies, or partly directly and partly through another com- 
pany or other companies shall be determined in accordance with 
the provisions of the Third Schedule 

(8) In this Section and the Third Schedule references to 
ownersftip, shall be construed as references to beneficial owner- 
ship, and the expression 'ordinary share capital’ in relation to 
a company, meam all the issued share capital {by whatever 
name called), of the company other than capital the holders 
whereof have a right to a dividend at a fixed rate but have no 
other right to share in the profiits of the company. 

(9) The principal company shall be entitled to allocate its 
subsidiary company or companies the respective proportionate 
shares of the excess profits tax payable by the whole group. 

(10) The excess profits tax payable by virtue of this section 
by the principal company in respect of the profits of any subsi- 
diary company shall, for the purposes of Setdion 12, be deemed 
to have been paid by the subsidiary company and not by the 
jprincipaf cbmpany. 
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PraviouB Law, Saotion 9 : — No such pcovisione existed 
in the Excess Profits Doty Act 10 of 1919, m are contained 
in Section 9 of the 1940 Act. 

The only provision relatinj; to companies was the oae in 
Section 10, according to which a liquidator of a company which 
was being wound up was to give notice to the Collector that the 
company was chargeable to Excess Profits Duty. 

2. Analogous Law : — Section 17, (United Kingdom) Finance 
Act ('2) of 1939 contains the same provisions. In fact, the 
provisions of this Section have Ijeen taken bodily from the 
Knglish Act Section above referred to. The first six snb-.sections 
arc the same as those of Section 17 (1) to 17 (61, U. K. Finance 
Act, 1939. In sub-section (7t, the deflation of the expression, 
onlmary share capital has been taken from ptra 13 (d) of the 
(li. K.) Finance Act, 19.37. 

3. Scope of Section 9 : — As the marginal note of the 
Section indicates, Section 9 relates to ‘interconnected’ com- 
panies. The word ‘interconnected’ points out to the fact that 
there should be a relation or connection between the companies. 
This relation or connection is created by the fact of one company 
holding a very large nuiul>cr of shares of and controlling the 
business of the other or others. 

Tims, a company A may hold 90 out of 100 shares in com- 
(laiiy B. The two companies A and B are interconnected by 
shares and as A holds a large number of shares of B, A is the 
principle company, and B the subsidiary company. 

Although the terms, 'principal company' and ‘subsidiary 
company’ have been used in Section 9, for the sake of 
I'unvenience, it does not imply that the Section is applicable 
only to such comiHtnies i. e. companies properly so called. 
Nor is it that the Section is applicable only to companies 
incorporated in Hritisb India. Division of capital of the 
company into shares is essential to render the Section 
applicable. The principal company must be a resident of 
British India though the subsidiary company may noUbe. 
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On the lines indicated above, there may be esses 
where the principal company A ia one, holding a major 

number of shares in and oontroliing more than one com- 
pany that will be ‘subsidiaries’ to A. In such a case 

obviously there is a group of companies, consisting of the 
parent or the principal company and the subsidiary company 
or companies. 

One of the principles of Excess Profits Tax is 
that a group of such companies, wherein the principal 
company holds and controls almost cent per cent 

of the share capital of the other company, e., the sub- 
sidiary company, is to be treated as one unit. Section 

Excess Profits Tax Act is based on this principle. According 
to sub-section (6) of this Section where a company holds 
and owns nine-tenths of the shares capital of the other 
company, directly or through other company or companies, 
the former is the ‘principal’ or ‘parent company' and the 
latter the ‘subsidiary company’. 

The requisite' proportion of shares (t. s. 9/lOth) of the 
principal company should be ‘owned’ by the parent or the 
principal company. By sub-section (8), ‘ownership’ means 
beneficial ownership. 

Where the above stated relationship of principal and 
subsidiary company exists, the result, under sub-section (1) 
of Section 9 ia that any rent or royalty paid by one company 
to another is to be disregarded. 

To be more explicit, the capital of the two companies 
is computed ou the aame Iwsis, the profits and losses of 
both the oompauiee are computed by altogether disregarding 
the interest, annuity, rent or royalty payable and as if the 
debt in respect of which interest is payable did not exist, 
and as if the assets giving rise to royalty or rent belonged to 
the company paying the royalty or rent. 

Tbe principle is that the business of the subsi^ary 
oompany* is dealt with as if H was that of tbe prineipat 
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oompatiy, aA, if the latter was carrying it on, and the same 
principle is applicable in the case of several, snbeidiary 
companies. 

The excess profits and deficiency of the principal and 
the subsidiary companies are also liable to adjustment. 

4. Sub-sectioii (1) : — Sub-section (1) of Section 9 deals 
with the computation of capital, profits and losses of two com- 
panies that stand in the relation of ‘principal’ and ‘subsdiary’ to 
each other. 

So far as the computation of profits is concerned, the effect 
of Section 9 (1) is that interest, annuity, royalty, rents, etc, will 
Lie taken as if these were not paid. 

These will not be deductible in computing the profit of 
the company making the payment; nur wilt these be computed 
as receipts of the company to which the payment is made. If 
for example, company A pays royalties to company B, both A 
and U lieing subsidiaries to C, then, for the purposes of compnta- 
tion of capital, the |)atent in respect of which the royalty is paid 
shall lie treated as the property of A, the company paying the 
royalty, and not of B, receiving the same. Thns, the effect of 
Section '1), will be, on the one hand to prevent A's profits 
from being reducetl by the amount of royalties and also, on the 
uth*'!- hand, to increase the amount of capital employed in /4’s 
liviHiness by the value of the asset represented by the patent. 
Taking conversely, the effect of Sect'on 9 ill will be to prevent 
B'x profits from being increased by the amount of royalties and 
also to reduce the amount of the capital employed in B'a business 
by disregarding the value of the patent, which, though in fact 
the property of B, is to be treated as the property of A. Similar 
results are to follow in the case of payment of interest or debt, 
covered by Section (1), (a) and (b). The following example will 
illustrate the working of Section 9 (1). 

Suppose company A owns 9J percent of the ordinary 
share capital of company B. In consideration of a certain 
license granted by A to B, a royalty of Bs. 500 is payable 
to 4 by 5 in 1940. Then, company B leased its. premises 
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poiohased for 2,000 to company A at a rest of 

Be. 200 per annnm. A has lent Re. 2,000 to B lU 5^ 
interest. The above amonnts of royalty, rent, loan and 
interest are all dnly shown in both the company’s Account 
Books. For compntation of capital of both the companies 
employed in the two businesses for Excess Profits Tax purposes, 
the debt of Rs. 2,000 shall be deemed to be non-existent. 

The property purchased by B for Rs. 2,000 shall be 
deemed to be the property of A, and not of B. 

In the case of both companies, the royalty, rent, loan and 
interest shall be 1^ out of account in computing profits. This 
is the full and true sense of Section 9 ( 1). It is so under the 
English law also. In an English Case, James IVeldU & Sons 
Ltd., V. The Commissioners Inland Revenue. (12 T. C. 113,117) 
assessees, coal merchants, practically controlled another coal 
company, owning £6,236 ont £10,000 of the latter’s capital, 
besides holding certain debentures of it and being entitled to a 
fixed rate of commission on the sale of the company’s coal. 
Assessees made advances to the company to help them finan* 
daily. The assessees contended that these were debts doe by 
the company while the Revenue contended that the advances 
were investments. 

The advances were held to be capital employed in the 
bnsiness and it was held that, ther^ore, there was no decrease in 
the company’s capital with in Section 41 (3) Finance Act, 191$ 
due to these advances. 

The company to which advances were made was subsidiary 
to the assessee company. The advances were treated as capital 
of the principal company. 

The word ‘both’ is important, implying the assumption 
that both companies (the payer and the payee) are within the 
scope of Excess Profits Tax, the natural inference being that 
the snb-section will not apply where any cd the parties is not 
within the scope of Excess Profits Tax. In the absence of 
dear words, however, to this effect, it is rather difficult to anp> 
pose that Chts is to be aadwnstood. 
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5. Sub-Moiion (2): — Under this sub-section, aU tbafe is 
required is that the principal company should be a resident of 
British India, while the subsdiary company need not be; it 
may or may not be so. The words, ‘and is not a subsidiary of 
any other company* etc., clearly indicate that it is immateri d if 
the 'principal oompany' ‘itself is a subsidiary,’ provided that it is 
not a subsidiary of the company residing in British India. The 
word used here is ‘rettidenf’ and not ‘ordinarily resident*. The 
test of residence of a company in British India is the control of 
business from British India, and not its incorporation in British 
India [see also notes under Section 2 (8) ante]. 

Under I. T. Act, a company in 'resident* of a place where 
it carries on business. 1 A company was incorporated in New 
Zealand, having its registered office there, but having two Boards 
of Directors, one in London and the other in New Zealand. The 
London Board exclusively controlled the Finances, the adminis- 
tration, major policy of the business, while accounts were also 
kept and dividends also were declared in London. The com- 
pany vras held to be residing in London. The ratio decidendi 
of all the Knglish cases on the point, thus, is that (1) Central 
management and control determines the residence of a company 
and (2) that a company may have more than one residence if the 
control is divided. The question of the residence of a company- 
like that of the residence of a jierson is one of fact. 

6. Sub-Mctiona ^3) & ( 4 ). i^uh-sect-on (8) deals with 
ca^es in which the relationship of principal and snbaidiary 
existed during the whole of the chargeable a"connting penoJ 
of the principal company, while subsection (4) deals with oases 
in which that relationship existing during a part only of such 
period. 

A subsidiary company may lie so {i.e. subsidiary) through- 
out the entire chargeable amounting |>eriod or for a part of 
it only. In the former case, as already stated above, the 
business of the subsidiary company is treated lu that of the 
principal company, if, however, the relationship existed for 

(1) U« Bmm Ltd. V. Howe b T. C. IBS. 

(2) Newseelend shippina Oo- v. Thew 8 T. C. 208 
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a pui ot th« period only, the Excess Pnrfits of the snfasidisiry 
ooinpany are regarded as increasing the excess profits of the 
principal company. If the snbsidiary company has excess 
profits bat the principal company has a deficiency, the excess 
of the sabeidiary company wonld diminish the principal 
company’s deficiency. If the principal company had excess 
but the subsidiary company a deficiency the principal com* 
pany’s excess is reduced accordingly. If, however, both the 
oompuiies had deficiency the total deficiency would go to 
the principal company. 

In the computation of capital employed in the business, 
the assets and liabilities of the subsidiary company are to 
be treated as those of the principa) company. The assets are to 
be valued as if they were acquired by the pr ncipal company, 
of course, for the same price at which the snbsidiary com- 
pany acquired the assets. Where the profits of the principal 
company are to be compated with reference to standard 
period, the prtrfits and capital of the siibeidiary company 
shall be added to the rirofits and capital of the principal 
company, irrespective of the fact whether thesubsidiary company 
was or was not sabsidiary of the principal company during that 
period If the subsidiary company was not existing at the 
time when the profits of the principal company fell to be 
determined with reference to the standard profits, the entire 
amount of capital employed in the bosmeas of the sub- 
sidiary company in the chargeable acconnting period will go 
to swell the amount of capital of the principal company 
in the chargeable accounting period and the standard profits 
of the principal company shall be adjusted accordingly. 

Sub-section (41 would cover cases where the principal 
company acquires the share-capital of the subsidiary at a date 
diflerent from the one M which one of the chargeable 
aocoonting periods of the principal company commences. 
In such a case, as already stated above, the standard profits 
of the salMudiary company have to be determined. And, the 
lesolt of each a computation, whether an exceaa or deftcimicy, 
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'woold go to the ptiocipol ooto pony's oocoant for that period. 
The sabeidiary oompeay’s excess of profits or deficiency, 
whichevw may be the case, shall be its separate entity and 
shall merge into the principal company’s accounts, whether it 
is an excess or deficiency. 


7. Siib*s«otion (S) : — The provisions of sub-section (5i are 
the necessary consequence of those of sub-sections (3) and (4). 
An adjnstment of the chargeable accounting periods of the 
principal and subsidiary companies would be necessary if either 
sub-section (3) or sub-section (4) was applicable. Where the 
relationship of ‘principal* and 'sulvsidiary' covers the entire 
chargeable accounting peri^id, an adjustment of the chargeable 
accounting period of the two companies may be necessary for 
the sake of convenience, so that the chargeable accounting 
periods of the one may correspond to those of the other. In a 
case where sub-section (4' applies, a line may be drawn in the 
chargeable accounting period of the principal company, at the 
point of time at which the relation of subsidiary and principal 
commenced. 

The adjustment has been left in the hands of the Central 
Board of Revenue. In the United Kingdom, nnder Section 
17i5). Finance Act (2) of 1939 the Commissioners are entrusted 
with this. 

8. Sub- section '(6):— This sub-section defines and explains 
the term “subsidiary company’. Where nine-tenths of the 
ordinary share capital of a company is held by another company, 
whether directly or through the other company or companies 
or partly directly and partly through another or others, 
the holding company is the principal company (or parent 
company) and the other company the subsidiary company. 
The term ‘ordinary share capital’ is defined in sab-section (8) 
post. The succeeding sub-section (7) lays down how the ‘ordinary 
share capital,' held as stated in this sub-section, shall be 
determined. 

9. Sab-a«ottOB (7) : -'Sub-section (7) lays down that the 
method of determining the amount of ordinary share capital 
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of one oojupAny owned or hdd by another is the one indioated 
in Schedule 111. For this see notes under Schedule III pott 
and the illustn^ons given therin. 

10. Sub-B«ction (8): — This sob-section defines 'ownership' 
and ‘ordinary share capital/ the two terms nsed in soh-seotion 
(6) antt. ‘Ownership* means ‘b«ne£cia] ownership’. A trustee 
by is a beneficial owner; so is a guardian of a minor. Hence 
holding of 9/lOth of a share capital of a company by a trustees or 
a guardian, for the benefit of their etsti qui trust (or beneficiaries) 
w’oold mean ‘owning’ the share capital. ‘Ordinary share capital’ 
is defined as ‘all issued share capital of the company (by 
whatever name called). Capital, the holders whereof are 
entitled to a fixed rate of dividend but who are not to participate 
in the profits of the company is excluded from the definition 
of the term ‘ordinary share capital’. 

In the United Kingdom law [Finance .^ct Ci) of 1989J 
the words ‘body corporate’ appear in the corresponding Section 
17 (6) instead of company. The definition of ‘ordinary share 
cjtpital’, as given in sub-section (8), is more appr<>priate to the 
term company than to ‘body corporate’, which is a more 
general term than ‘company’. 

11. Sub-section (9): — This snb section was added (.at a motion 
by an Uon’ble member) by the Ijegislative As-semhly. The 
underlying intention was described thus : — 

“Tne intention underlying this clause is that the profitH 
for the purposes of the b^xcess Profits Tax Bill, of all the 
companies. ptincipaJ as well as subsidiary, be consolidated and 
the profits collected on the total amount arising as profits from 
all this group of companies. This is only a technical point 
and empowering the principal company, if the money is paid 
by the principal company, to get their share of excess profits 
tax paid by the principal company from the subsidiary company. 
{Sardar Scmt Singh). 

12. Sttb-MOtioti (10): — This sub-section was also added by 
^ Anecmidy “I think equity really lies here. It is really on 
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aoocmnc ot uus eqoity of th* dUkibotioa oi the Utxfl ^t I more 
ttiie Atneodment"-. Sir Ziaudiin Ahmad), 

Sooiioa 10. (/} A fir$oa ahall not for tht Purpoae of redwing 
<**»y ««SM# profit* which are or would be chargeable 
y w e > to exceu profit* tax enter into a fictitww or arti~ 
fieial transaction*, or carry out any fictUiou* or 
artificial operation- 

Explanation. — For the purpose* of this section an artificial 
transaction or operation includes every device of whatever 
nature adopted for the purpose of presenting the accounts of a 
business in a misleading form or manner with intent to evade 
or having the effect of evading any obligation imposed by 
this Act. 


(2', Any siwh transaction or operation shall be treated as 
null and void for the purpose of computing the excess profits tax 
payable under this Act. 

(3) If the Excess Profits Tax Officer is satisfied that any 
person has acted in contravention of the provisions of *ub~ 
section (J), he may with the previous approval of the Inspecting 
Assisiant Commissioner direct that such person shall pay, in 
addition to any excess profits tax for which he is or would, but 
for such transaction or operation, be liable, a penalty not 
exceeding the tax evaded or sought to be evaded. 

1 Provioue Law : — Section 17 of the Excess Profits Daty 
Act, 10 of 1919, contained almost the same provisions as are 
contained in this Section. The proviso of sab-section (2) of 
Section 17 relating to criminal offence no longer exist in 
Section 10, though sab-section (3) of Section 10 has provided 
for penalty. 

It may be that the case may be strained to be 
covered by the provisions of Section 26 post, in order to 
bring it within the pale of a criminal offence. The replaoemen 
by a penal provision of the- criminal liability, howevert 
dislocates any snob idea, for two punishments on same facts, 
are contrary to the elementary principles of law and justice. 
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2. Amlogoiis Law S^edole 7 Put 1 B. 9, Vitmam 
Act 2 of 19S9, rdates to ftdxpiAiioii of IiicomA.tix {viooi^tos 
M to oompatation of profits. After the passing ct &e 
^nanoe Act, 1916, \shen there was oonsidersfaie oontrovecsy 
as to the advisability of snch a daty, and oonsideraUe efforts 
were made by people to get out of the dnty, the Finanoe 
Aot, 1918 was passed Section 35 of which read as follows 

“For the porpoaea of Excess I*rofits Duty the profits 
arising &om the sale’ — not a sale — *at any time after the 
22nd day of April. 1918, otherwise than in the ordinary 
oonrse trade of the trading stock or part of the trading 
stock belonging or formerly belonging to any trade or bnsiness 
shall be deemed to be profits arising from a trade or 
bnsiness, and where any such sale takes place after a trade 
or buainees has ceased, the trade or business shall be deemed 
to have been carried on upto and including the date on 
which the sale takes place, and the accounting period 
shall be taken to be such as the (Commissioners of Inland 
Bevenne may det«-mine". 

The Indian Income-tax Act also contains analogous 
|»ovisions in Chapter V*B (Sections 44 D. 44 £. A 44 F.) 

It may as well be pointed out in this connection 
that, while most of the provisions of the Excess Profits Tax 
Act, 1940, have been copied verbatim from the United 
Kingdom, Finance Act (2) of 1939, at places the Qovemment 
have choeen to adopt an entirely different line. Section lO 
is one such instance. In the Legislative Assembly, there 
was a motion to sabetitnte the exact words of para 9, 
Schedule VII, (United Kingdom) Act, (2) of 1939 tat tha 
present Section 10. “Claose 10 deals with artifioiiU trans* 
actions, and, as it has emerged from the Select Committee, 
it oonsiste of three parte: the first is that provision is 
made for entering into fictitious or artificial traosaetioiM or 
oanying out any fietitions at artificieJ (operation. The esp]a> 
aitkm to this put expiains as to what acts will be iodnded in 
tiki term grti&nal tcaneaetio^ or operation. Then, part at it 
at a ada , dedarea tiiese tranaactions to be ndl and void ; and park 



pwirtiKH foilihtf the operation of (heM wtifioinl trMie> 
Mtiona. I move Vtdi emendment to do away with all tiieae 
tiiiaga and eay that anoh artifloial tranractiona <x operattona 
ahall be anil and void. I take tiiia amendment from the 
Uiitted Kingdom Aot aa given in the Finance Act, 11 of 
1989, in Sidiedole Vll, in para 9,* 7 have taken it verkatim 
from that* The United Kingdom Act only declares such 
transactions to be null and void. The effect of this would 
be that if any artificial transaction or operation is included in 
the aoconnts, the Excess Profits Tax Officer can say “I will not 
have any regard for this and I will treat it as non-existent”. But 
certainly it will be going too far to penalise the person in the 
manner in which it is proposed to penalise him under 
the Bill. Therefore. I submit that the onus lies upon the 
Government Members to convince ns as to why they want to 
take additional precaution in India which has not been t^en 
in the United Kingdom. In this connection, I may be per- 
mitted to add that the mental background of the Tax Collector 
in India is that of a Police Officer which has made clear in 
one of the standard books on evidence written by Mr, 
Field, While describing the difference between the mental 
attitude of a Police Officer and a Magistrate, Mr. Field 
said that the rea8ons]why a Police Officer, whatever high post 
be may hold, is not regarded as reliable witness in a Court 
of law are that the Police Officer starts with the presumption 
that everybody is guility. The Magistrate, on the contrary, 
starts with the presumption that everybody is innocent un- 
less be is proved guilty. The mental attitude of the Income 
tax Officer and the Excess Profits Tax Officer is that of the 
Police-men. Why do you start with the presumption that 
every man is dishonest unless be is proved to be so? You 
should regard him as honest until be is proved to the 
contrary. This is the mental attitude which 1 would re- 
commend the Honourable the Finance Member to bring 
to bear upon this matter. Therefore, I commend this amend- 
ment for acceptance of the House. {S. Sant Singh} 
“The motion was opposed : 

“I oppose this amendment, and I would like to start 
* Itmhos ara oars. 
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the HiMioBii^ Member . hM just fistdied. fie eeid 
ttel &e sttibide id Iiioome-tex Offieem. is to treRl 
peofde ae 4i Aonert, end that he thoaghi that tiieir attiinde 
ehoeM be to treat them ai honest until they are found out* Xj< 4 
me say once that I agree entirely with the HbnouraUe 
Member’s attitude and it is an attitude urhich I haye been 
teying to instil into officers in this country that th^ should 
treat asaessees as honest and they should treat them fairly and 
oomrteonsly.” In ail these matters, I think the assump- 

tion should be that the assessee is honmt but when we 
look into his accounts if we find that he is not honest, then 
we will treat him accordingly, and it is a fact, I think, that 
the fi&irer the officer treats honest assessees the better case 
he has for dealing severely with the other assessees. We 
axe not concerned with those who are honest here or those 
who are not entering into such transactions. The clause, as 
it appears at present, gives what I might call a sporting 
chance to a man who wants to dodge excess profits at 
something like a 50 : 50 chances. If he is found out, he pays 
Qovecnment twice, if not, be does not pay once. That is, if 
he is not found out, than he avoids all the tax; if we find 
him out, then the effect of this amendment, as drafted, will 
be we shall be leaving all the chances on bis side. I 
so^ert that that is neither fair nor equitable. 

Now, reference has been made to the position in India 
in the 1919 Act and also to the position in the United King- 
dom. In so far aa the 1919 Act is concerned, that Act, 
which was only in operation for one year, was full of defects. 
No doubt it will have been amended if it had been in existence, 
longor, and there are very few provision in the 1919 Act which 

are still appto{Hriate to the conditions in India in 1940.” ” 

If the Excess Profits Tax Officer attempts to over-artess, what 
will happen is, the assessee will have a right of appeal. May 1 
remind the Honourable Member that, under the Inoome.tax, 
Act, there are full time Inspecting Assistant Commissionen, and 
the Inspecting Assistant Oomminioner will severely refnnmand 
the Excess Profits Tax Officer, and his penalty may be severe — 
he may aetoally lose bis job. 

TSK — 
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« otlieir matter r^enred io was tibe position in the 

UmlM Singdom. There oleerly the position is that no 
penalty is shown in the Finance Act of 1939. There the 
position is, if a man enters' into transactions of this nature 
or in any way defrands the revenue, the only remedy is 
penal action. That coarse is not easy in the United Kingdom. 

I think it is still more difficult in India, and I think, in a 
monetary matter of this kind, the provision we have at pre> 
sent is more satisfactory, we say he should pay the tax and 
aljo something more by way of penalty, which is a simple 
process, and 1 think it is a simple and equitable process and 
better than attempting to enter into a long and difficult 
prosecution which may end in imprisonment. I am sure that 
those who wonld enter into transactions of this kind wonld 
rather pay the tax than go to prison ” (ifr. S. F. Chambers) 
“No prosecution for an offence against this Act shall be 
institnted in respect of the same facts as those in respect of 
which a penalty has been imposed. It will not be an 

offence under this Act, bat it will be an offence under the 

Indian Penal Code.That is not excluded at all in this Section. 
In terms of the wording of Section 25. what is excluded 
is any criminal action against this Act and for having violated 
the provisions of the Act only. 

Now, it not only amonnts to a violation of the provision of 
this Act, but it may also amount to a violation of the provisions 
of any other Act and a prosecution under that Act is left 

open. Therefore, if the existence of a penal remedy is con* 

sidered as a sufficient ground for not making a provision 
for recovering an additional penalty in this form in the United 

Kingdom, that ground holds good here also. Either we must 
provide no prosecution under any criminal law arising oat 

of the facts which amount to violation of any thing under 
the Act— or we must do away with the clause of penalty that 
exists here. That requires to be clarified {Mr. M. 8. Aney). 

On an assarance from the Government that ste[» 
shall be taken to ensure that this intention shall be carried 
out, namely, no proaeention will lie on the same faction which 
a peimlty has been imposed on the assesses under Uiis Section,, 
the motion was withdrawn. • 
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3. Soup* «f S«olion*10 ; — 8«otioa 10 AdatiuiM a rnjr 
simple and radimentaiy jMiinciple of law, tlial aHifioiil and 
bmami transaotions ace not recognized. This general prinol^ 
law, of almost nniversal applioition, has been given reoognitioa 
to in the Ezoess Profits Tax Act also, natacally enough, for, doe 
to reluctance of people to submit to a taxation — much less to 
an additi(mal taxation like the Excess Profits Tax — ,if is not 
unnatural to suppose that fictitious transactions having the 
effect of reducing profits will be resorted to. Section 10 contains 
provisions in order to counteract these transactions. 

Sub-section (1) is in terms mandatory per se, as the words, 
‘shall not’ indicate. It means that such transactions shall on 
no account be countenanced. The words of the explanation to 
sub-section (1) are so comprehensive and wide that even a 
presentation of “accounts in a misleading form’’ is included in 
the ‘duress’ Such transactions are by snb-section (2) to be treated 
as if not made, and void ab initio. 

Any contravention of the above is, by sub-section (3), met 
by a penalty, which may be equal to the Excess Profits Tax 
payable. 

As already stated above, the privosions for a criminal 
prosecution no longer exist. Apparently, they have been re- 
placed by the provision as to penalty contained in this sub- 
section. 

4. Snbsnction 1 ; — It is not only fictitious or bmani 
transactions but even fictitions or artificial operations 
that the Section embraces. The term ’operation’ is very 
wide. Presenting the accounts of a business in a mislead* 
ing form is one of these operations specifically indicated 
by the Explanation to sub-section (1). In fact, these operationa 
may take more fmma than one. In an English case, Nevile 
Reid & Company, Ltd. v. The Commieeionere Inland Revenue f 
there was the question of the dote of sale, whether it was before 
or after the 22nd April, 1918. The aaseaaee contended that the 
date of agreement to sell may be taken to be the date of sale. 
If that contentioa was accepted, which was not done, profits 
would have been avoided. 


1. 13T.C. 545 (&73). 
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8. flottUmiB m aztmeUl operation Section 44D, 
44E and 44F, Income Tax Act, 1922, (amended 1939) in the 
newly added chapter V«B, illnstrate -operation that may be 
artificial or fictitione. 

In introdacin^ the Bill containing the above Sections it 
was observed : — 

"One of the mrthods of avoiding the payment of tax 
without breaking the law is to transfer the assets from which 
the income arises to a company which is resident ontside British 
India, and then to receive payments from that company in a 
form and in such circumstances that the amoants received from 
the company are never in fact repayable or repaid to it. The 
effect of these arrangements is that the real owner of the assets 
receives the income therefrom indirectly and in a capital form. 
These receipts cannot, as the law stands at present, be treated as- 
income in the hands of the recipient, nor, since the company 
is a non-resident company, can it be subjected to the provisions 
of Section 23A which deals with a company which, to enable its 
proprietor to avoid super-tax. fails to distribute its income. 

It is the object of the present clause to prevent the loss of 
tax through such devices. It will be seen that the first effect 
of a device of this kind is that the income which in reality is 
the income of a person liable to pay income-tax or both 
becomes the income of non-resident person (which term, of 
coarse, includes a company) which is either not liable or liable 
for only a smaller amount of tax. By means of the loans the 
real proprietor continues to have power to enjoy the income 
from the asset. 

It is difficult, if not impossible, to draft a simple preventive 
clause which a skilled lawyer cannot evade. The clause has, 
therefere, been drafted in wide terms and follows the wording 
of Section 18 of the United Kingdom Finance Act, 1936. Its 
terms are very comprehensive, and the net effect intended is 
that wherever income, which really belongs to a person liable to 
income-tax, becomes by means of an artificial set of transactions 
the income of someibody ItaMe to pay less tax or no tax at alU 



160 


Bxcsss PBOtiss 1940, |,St. 

sneh inoome caa, lor tax purposat» be teeated ae the btoome 
of the person to whom it really belonge. (£</!) 

The point received the consideration of the Enquiry 
Committee also, who observed : — 

“The outstanding instance in British India of this type 
of case is one recently the subject of a Privy Council decision. 
Briefly, the result of a series of operations in that case is the 
creation of a liability on the purt of a British India company 
to pay a large sum of interest to a company resident in China. 
So far as Income-tax is concerned, the position should be m^ 
by our suggestions in Chapters VIII and X that tax on such 
interest be paid at source, but given accumulation of its inoome 
by the foreign company and no declaration of dividends, supor- 
tax avoided, Section 23A having no application to a non-resident 
company. The only means of dealing with such a case would 
be. in our opinion, l^islation on the lines of Section 18 of the 
United Kingdom Finance Act, 1936, which moreover is designed 
to cover a wide variety of other schemes for avoidance of tax." 

6. Explanation: — The expression 'any obligation imposed 
by this Act’ must refer ultimately to the imposition of the Excess 
Frcrfits Tax under the Act. 

7. Sub-saction (2): — By sulvsection (2) any artificial or 
fictitious transaction or operation shall be treated as null and 
void, ahi nitio, for the purpose of computing Excess Profits Tax. 

8. Sub-sactkm (3l: — This sub-section provides for penalty, 
which shall be payable in addition to and over and above Excess 
Profits Tax payable and may be equal in amount to the tax 
sought to be evaded or avoided. 

Section 11. (7) TheCentral GovemmetU may by notification in 

lU the official Gacatle make providon for the granting 
Omumm ax- of relief in caeee tekere both exceee profile tax under 
SST t“m- ^ exceee profile tax under any late in 
force in the United Kingdom, in any Indian 
State, or in any other part of Hie Majeety'e Dominione have 
hem paid upon the profite of any bueineee if it appear* to the 
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Ctmfml Co ve rn nteiU thai tk€ law of the United Kingdom or of 
that Indian State or of that other part of hie Uajeety'e Domi- 
nions provide for corretfonding relief in respect of excess pro- 
fits tax charged on profits both in the United Kingdom or in 
that State or in that part and in Britieh India : 

• 

Provided that tehers under Section 19 of the Finance, 
(No. 2) Act, 19S9, national defence contribution hoe been paid 
in the United Kingdom in lieu of excest Profits tax, that portion 
of the national defence contribution so paid which is equal 
to the excess profits tax which would otherwise have been 
payable shall, for the purposes of this tub-section, be deemed 
to be excess profits tax paid in the United Kingdom. 

(2) If any Person, who has paid excest profits tax under 
thit Act for any chargeable accounting period in respect of 
profits arising outside India in a country the laws of which do 
not provide for any relief in respect of excess profUt tax, 
charged in British India, proves that he hat paid excess profits 
tax under the laws of the said country in respect of the same 
Profits, he shall be entitled to the deduction from the excess 
Profits tax payable in British India of a sum equal to one- 
half thereof or to one-half of the excess profits tax payable in 
the said country, whichever is the less. 

1. PrvYiooi Law : — No provision for relief in respect of doable 
excess profits taxation existed in the Excess Profits Tax Act, 1919. 

2. Analogotti Law : — (1) English Law : — Schedule 7 Part 1 
B. 8 and 12 contains provisions similar to those, relating to- 
double taxation relief. (2) Indian Law Section 49 Income Tax 
Act 1922. 

3. Soopa of Sactioii 11: — Section 11 deals with the subject of 
relief to he granted in eases where Excess Profits Tax has bean 
levied on any person both in India, and in the United Kingdom, 
in any Indian State or in any other part of His Majesty’s 
Dominions. The provision is based on the rudimentary principle 
of Income Tax law that double taxation is to be* avoided. 
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8«otkm 14 and 3iid ptoviakm to Seeikna (5 of the Indian Inoone 
lax Aet» 193d (amended 1999) aare baaed on the aame .piinciple^ 
FnmaKHis for relief in oaeea mentioned in the Setdion are to Ibe 
hased on a notification by the Central Oovernment, to be pnb* 
liabed in the official Oaaette. The grant of relief under the 
Section is to be ‘reciprocal/ that ia to say, reli^ for double 
-taxation under this Section will be given only on the condition 
th^ a similar corresponding relief allowed by the laws of the 
United Kingdom, tiie Indian State or the Dominion concerned. 
Bemprocal arrangement for relief is a necessary condition for a 
reli^ like the one provided for in this Section. 

With regard to the relief in respect of United Kingdom 
Income-tax, it has been observed : — “The position of those 
persons who are called upon to pay tax in two or more different 
countries on the same source of income is one that gives a rise 
to much injustice, bat by no means easy to slleviate". 

Where profits are taxed both in a foreign conotry and 
in the United Kingdom the only relief given in respect of the 
United Kingdom tax is that which permits the amount of tax 
-suffered in the other conntry to be deducted from the amonnt 
•On which the United Kingdom assessment is computed. 

It may be a point worthy of note in this connection tb^ 
income-tax relief under Section 49 I. T. Act, 1922 proceeds 
«nd is based upon a comparison of the rate of tax in India 
with the rate of tax in the United Kingdom and not on the 
comparative amount of tax paid in either conntry. 

That is to say, what is compared is the rate of the Indian 
tax paid by the claimant for the Indian year of aeseasment 
correeponding to the United Kingdom year of assessment in 
reapeci of the part of the claimant’s income liable to United 
Kingdom tax and not the pariicular amonnt of tnoh part 
of bis income liable to United Kingdom income tax aa 
» charged to Indian income-tax’'. 

In an Knglish case. Roll* Aojfce v. > it waa 

beM that having regard to the different modes of assessment 
' 1. lO'T C.W USI. ^ 
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iiii ' ladift ia Bngiuid, the profits ohargesble in tim 
two oountries would seldom be identical and thpi an n 
oonseqnenoe one shotdd look to the sooroe than to the 
amonnt. 

Under the analogous English Law (Schedule 7 part 
I, Para 19) the position is the same. (See Part III.) 

There is abundant case-law, in particular in the United 
kingdom, on the principle of doable taxation to be avoided, 

It is against the principle of the scheme of taxation that 
there should be double taxation 1 . Double taxation has not 
been regarded as either the purpose or the right effect of taxing 
Act and it is contrary to the provision of the Income-tax 
Act. The Income-tax Act no- where authorize the Crown ti> 
take Income-tax twice over in respect of the same source or for 
the same period of time *. You cannot so interpret a taxing 
Act as to tax the subject twice over to the same tax 

The difficulty, however, of finding support for the rule 
against doable taxation has been felt in the United Kingdom 

The whole and the main principle of the provisions in 
Section ll is that there is to be no doable taxation in the 
matter of Excess Profits Tax as in the case of Incame-tax. 
And, naturally, the same principles as are applicable in the 
matter of Income tax Act (under Section 49) should apply in 
the case of Excess Profits Tax also. 

As has been pointed out above, with reference to a case 
under the English Xaw {Rolls Royee v. Stout) in the matter of 
double taxation relief in United Kingdom and India, the source 
rather |hat the exact amount has to be looked to in Assam Rly. <£ 
Trading Co„ Ltd. v. Commissionsr Income Tax. 7 Howevo:, it 

1. Schulse T. S. W. Bensted 7 T.C. 80 (86) 

2. 9 Tjc. eaoi 

8. 8 T.C. 840. 

4. 8T.a 6ia . 

6. 6 Tic. 407. 

B. 8 T.C. 820. 

7. 18. T.C 609 (108S). 
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ijiMbeid OitlOiAdbcive ofaMrratkOi 'WIr toboicad wHb wfamoR 
'io 8]^eenl ihots of Hbt oaso. 

The main point in connection with the question In htand 
is that there should be reciprocity in the matter. Jost as tb«M is 
a reciprocity in the matter of Income*tax, so the Roles under 
the Excess Profits Tax Act allow anch a reciprocity. 

Indian State or in any othax pari of His Mafasty'a domi^ 
xilona: — Sections 49- A (1) and (2) added to the Income-Tax Act, 
1922 by the amending Act, 1939, has now provided for relief 
in case of tax levied in Indian States or in any Dominion. 
Before the enactment, this relief was provided for by notification 
under Section 60 Income-tax Act. The principle, being recog- 
nised under thik Income-tax Act, has been given recognition 
in the Elxcess Profits Tax Act also. The term “corresponding 
rdief* indicates reciprocity which is tbe main and essential 
point of the rule of law contained in this Section. 

4. Sub-section 1:— Excess Profits Tax under any law 
in force in the United Kingdom -Excess Pixrfits Tax under 
the United Kingdom Finance Act (2) of 1939, is levied nnder 
the provisions of Part III Section 12 et geq. The analogons 
provisions ss to doable taxation relief are contained in Schedule 
7. Pact 1 Section 12. The effect of this last mentioned role of 
law is that, in the case of trade or business to which the Uxoeis 
Profita Tax Act applies, tbe exemption granted in respect <A 
income-tax is extended to Excess Profits Tax also and this on 
the basis of reciprocity. The condition is that tbe relief granted 
by the (^er ooantry also extends to Excess Profits Tax and 
is not limited to Inoomo^tax only. 

5. In any Indian State Double taxation relief will 
also be available in ease of Excess Profits Tax. if levied by any 
Indian State, provided that the State also, by ite lagislaiKm, 
relating to Excess Profits Tax has made provision for donUe 
taxation relief. With regard to this the Select Committee ob- 
iMTved “We deaire to record oar view that should ssi ayimsB 
praTits tax be imposed in any Indian Chate, Oovemmant 
slH^ ouke every efftxi to estaUisb reciprocity in csgaid to 
xelief witiS tint Steta." 
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^ J^mw ^Am J»«rt oi Hii M«j«Aty'i DomlaioBa :»Dotible 
tazaHoo relief ie to be allowed in respect of any Exoeea Fiofite 
Tax payable in any Dominion. The analogous English Law is 
also the same vidt B. 5 Sehedule 7 part 1 (Part III, United 
Kingdom Finance Act, 1989. 

7. Pfowiaioii r-'National Defence contribution is talr<»n to 
be equal to Excess Profits Tax for purposes of double taxation 
relief. The jBfovieo was added by the Select Committee. 

8. Sub^Mction (2) Sab-section (2) was added by the 
Select Committee. “We have inserted an additional sub-clause, 
(now sub-clause 2) : — on the lines of Section 49D of the Indian 
Income-tax Act, 1922, to provide for the giving of relief in cases 
where no corresponding relief exists in other countries’*. 

There was a motion in the Assembly to replace the words 
'one half thereof or one half* occurring at the end of sab-section 
(2), by the words 'the full amount thereof or the full amonnt * 
It was observed : — “The object of this amendment is that full 
relief to the extent of double taxation should be given to those 
merchants who are having their business in such foreign 
countries where their Governments have legislated for Excess 
Profits Tax. They are liable to Excess Profits Tax in those 
countries of origin and it is very fair that they should be given 
relief to the extent of the full amount that they have to pay 
in those countries. The Bill provides for rebate or relief of 
only half of the amount so paid as tax in those foreign countries 
or in India whichever is less. I think equity demands that 
they should have full relief. Otherwise double taxation remains 
at leaat to the extent of half that they are compelled to pay 
under the present Bill as it is. Already, under the income-tax, 
after the introduction of the world income system of taxation, 
they have to pay full one and again half income towards in- 
come-tax. 1 think risk of trade in foreign countries has in- 
creased and this is not the time. Sir, when instead of giving 
them any enoouragcmaut such a stringent legislation should be 
made aa would rather involve them in further difficulties. I 
think rak of t ra ^ e in foreign oountriea baa inc r eased with war 
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conditions nad tbeve Kre grant sr smoants of risk -tor IlittBS no# 
tiinn in osonl condition nnd seoarity of rsliid most be proTided.*’ 

The motion was opposed nnd wns withdrawn. In opposi- 
tion, reference was made to another {woposed amendment to be 
made in the snooeediog Section 12 and it was obserred >*'The 
effect of that amendment is to allow, as a dedaction for income- 
tax purposes, the whole of the foreign tax paid in respect of 
profits arising in a foreign country whether that foreign country 
is part cS. the British Empire or not. That amendment will be 
accepted by Gk>vernmeat if it is put, but this amedment to clause 
11 would place ns in rather an embarrassing position. The 
normal ptooess of double taxation relief is for one country to 
grant part of the relief and for the other to grant further relief, 
so that in total the tax paid does not exceed the greater of the 
two amounts. Now, if the amendment were carried, the effect 
would be that India, without any effort on the part of the other 
countries, would have to allow the whole relief for the excess 
profits tax payable.... “The question about this is that this would 
involve no effort on the part of the other country to enter into 
reciprocal arrangements. The full burden of the whole of the 
foreiga ei^cess profits tax would fall on the Indian Exchequer. 
That goes farther than we could allow, because, under that 
amendment, tiiere will be no inducement to any country, either 
an Empire country or any other country, to enter into any 
arrangement with India for reciprocal relief. We would have 
to allow the whole of the relief, and the whole burden would 
&11 on the Indian exqhequer. That is the difficulty. We have 
sympathy with the HononraUe Member, but I think that by 
allowing one half here and allowing the whole tax paid, whethw 
Indian or foreign, as a deduction tor income tax purposes in 
clause 12, we have gone as far as we can reasonably go.** (Mr. S. 
P. Chambers) “In view of the very good explanation given by 
Mr. Cbembers, I wish to withdraw the amendment I appte- 
•late the point that it will pve other oonntries no chanee of 
making a settlement with ns’* (Afr. Mtukammad Jfauatan). 
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Seotten 12. (7) The anount of the exceee profite tax payahU in 
respect of a business for any ehargeable accounting 
period ditninished by any amount allowable by way 
of relief under the provisions of Section 7 7. shall, in 
committing for the purposes of income-tax or super- 
tax the profits and gains of that business, be allowed 
to be deducted as an expense incurred in that period. 




(2) There shall also be so deducted the amount of any 
excess profits tax Payable under any law in force tn a country 
outside British India on the profits cf the business in respect 
of any chargeable accounting period to the extent that such 
profits arose in the said country, after diminishing such 
amount by any amount which is allowable by way of relief 
by repayment, set off or otherwise under any law in the 
country where the tax is payable providing for the granting 
of relief in that country where excess prof its tax has also been 
charged in British India : 


Provided that where, under the provisions of this Act 
relating to deficiencies of profits or under any corresponding 
law in force in the said country without British India, relief 
is gioen by way of repayment from excess profits tax chargeable 
for any cKar^eabJe accounting period previous to that in which 
the deficiency occurs, the amount of the deduction allowed under 
sub-section (7) or sub-seetion (2) shall not be altered, but the 
amount repayable shall be taken into account in computing the 
Profits and gains of the business for the purposes of income-tax 
as if it were a Profit of the business accruing in the chargeable 
accounting period in which the deficiency of profits occurs. 

1< Previous Law ; — Section 20 Excess Profits Doty Act, 1919 
contained similar provisions. 

2. Analogous Law: — Section 18 (1) and Proviso of the 
English Finance Act (2) of 19S9 contains analogous provisions. 
In fact, this Section of the Indian Excess Profits Tax Act is 
almost a true copy of the English Act. 

3. Soopm oi Seottoa 12: — Section 12, in effect, lays 
down that the Bxeess Profits tax payable under this Act shall 
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be tax aUowftUe deduction from » pereoa’e income fpr ItieoBMh 
<ex Act purposes. For metsnces, if, sey. e sum of Re. 1,000 
is peydUe to the Revenue, iu reepeot of eny ohargeeble sooount* 
ing period this sum will be deductiUe from the MSesseble 
income of the person for the same period, being deemed to be 
an expense incurred during that period. It is noticeable in 
particnlar that the deduction is available /or, i.e. ii| respect of 
the period for which the Excess Profits Tax is paid and not in 
reH>ect of the period in which it is paid in fact. The mnount 
of Excess Profis Tax dedootible shall be calculated after msldng 
allowanoe for any relief given under Section 11 ante. 

Any deficiency relief, under Section 7 ante given by way 
d repayment, in reepeot of Excess Profits Tax chargeable 
for a previous chargeable accounting period would not affect 
the amount to be deduced for lnoome<tax purpose. On the 
other hand the amount repaid shall, for Income>tax purposes 
be treated as a profit of the chargeable accounting period in 
which the deficiency occured. This is the sense of the pro- 
visions contained in the proviso to Section 12. This covers, 
aoomrding to the proviso, the amount of deduction allowed both 
under sub-section (1) and sub-section (2) of this Section, Sub- 
sectmn (2) relate to Excess Profits Tax chargeable in respect 
of any accountii^ period under the law of the United Kingdom, 
or any Indian State or any Ik>minion8, where the profits in 
respect d which the tax is chargeable arose in the United 
Kingdom or Indian State or in the Dominion. The above 
amount d Excess Profits Tax is to be deducted after deducting' 
therefrom any relief granted in respect thereof (under Seo^n 
11) fay way d repayment or otherwise under the law d the 
conntry albwing ttie granting of relief. 

The sum and substance of the Section is that any Elxeaaa 
Prdits Tax paid shdl be deducted from [ndits for oomputatioa 
d the latter for Income tax purpose. The amonnt d this 
Excess Profits Tax is to be (1) under sub-seetion (1), the amoont 
d Exeem Profits Tax payable, less any amoont allowed by way 
of relief under Section 11 of the Act. 

Deficieoey of profits allowed undm Seoikm 7 ahall not 
tifmA the. said amonnt. (2) Thmi, nnder eob-e ee tk m (21 
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dediwttoi.iltdU ilso be allowed in ceepeot dl the amount of any 
ExeoM Proliia Tax paid in respect of any peo&t that might have 
Boentfid in tihe United Kingdom, in any Indian State or any domi- 
nion, less the rdief allowed in respect of snoh Exoees Pro&ts 
Tax. That is to say. Excess Profits Tax payable in respect of 
any bosiness in British India, ptu» sooh tax payable in respect 
of any business in United Kingdom, Indian Sta|e or any 
dominion, less relief allowed under Section 11 (bat not 
affected by any deficiency allowed under Section 7) shall form 
a valid dednotion from taxable income for Income-tax pnrposes. 

It may be pointed out in this connection that under 
Section 27 (4) of the United Kingdom Finance Act 1920, no 
deduction is to be allowed in respect of income-tax paid in 
a Dominion. Apparently, the role has not been made 
applicable to Excess Profits Tax* and income from Dominion 
has to be included for computation of taxable income, after 
deducting Excess Profits Tax payable, (t.e. paid), only the 
net amount after sooh deduction being thus taken into 
account for Income-tax purposes. Following the line of 
Section 18, Finance Act, 1939, according to Section 12, 
Excess Profits Tax Act. 1940, Excess Profits Tax has been 
made deductible in computing profits for Income-tax pnrposes. 
And, the deduction is treated as an expense incurred in 
that (i. e. chargeable aocoanting period). 

For the purposes of income-tax, a considerable number 
of 'conventions' (as they are called) or arrangement for 
reciprocal relief exist already between the United Kingdom 
and other countries in order to afford relief in case of 
certain businesses (e. g. shipping, air-transport and certain 
agencies). According to these arrangements, relief is allowed 
from double taxation (such as is mentioned in Excess Profits 
Tax Act Section 11) 

Sneh-Seotion (2) relates to similar arrangements Mtd 
relief in respect of Excess Profits Tax. Excess Profits Tax 
payaUe in respect of business done in United Blingdom, 

* Under Rule 8 P«ut 1 Sebednle 7 United Kingdom Knanco Act (2) of 
1289. Section 37 (4). Xloimee Aet 1990, dieallowMg dediieti«a*on eeeonnt 
of ttie payment of dominion income tax, doea not apply to E. P. Tax. 
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Indiui SI^M or Dona^ioaf is to be allowed m dsdeetioot 
tbe relief to be aff<nded trader rimiler enmge* 
menta with other ooontri^ in respect of Exoeaa Profits 
Tex peyeble. Bole 4 (1) of the Bales epplioelfie to Gases 1 
«nd II. Sobednle D, English Income-tax Act, lOlS ia 
also to the same effect and based on the same prineiple. 
It enacts that: — "where any person has paid excess {HK^te 
finty. the amount so paid shall be allowed as a dedaotkm 
in compnting the profits or gains of the year which 
indnded the end of the acootinting poriod in respect ot 
which the excess profits duty has been paid ; bat where 
any person has received repayment of any amonnt previoasly 
paid by him by way of excess profits duty, the amount 
repaid shall be treated as profit for the year in which the 
repayment is received." 

Section 35 (1) Finance Act 2 of I9l5, relating to 
Excess Profits Doty was the same. Bepayments of Excess 
Profits Duty have, accordingly been treated as profits 
assessable in more than one English Case* The Bale (B 4> 
oonaists (ff two parts. By the earliar part it is provided that 
where anybody has paid Excess Profits Duty the amount so 
paid is an allowable deduction’ in computiog the profits or gains 
•of the year which 'included the end of the accounting period'. 
The second part begins with a ‘but’, and is in the following 
terms: — "but where any person has received repayment of any 
amonnt previoasly paid by him way of excess profile duty, 
the amount repaid shall be treated as profits for the year in 
which the repayment is received.” 

•4. Snb-snctkm (1) (a) "payahU : — The term 'payable' would 
include 'paid'. 

— I I. — ■ ■ .1 I ^ I. I .■■■■.,■ I ■ ~ - - — I.... — I 

* Eidinctoa Silica Brick Co.. lAd. v. (In l<iqiiidatieal ▼. Maniaa 9 
T. C. 92 <9e,100i. 

Hill ▼. Hathawc JO T. C. 26 A. A W. Neabit Ltd. (In LtqatiinSiool 
V Mitchell 11 T. C. 911. 

Horkes Trustees v. Conmissioser Inland Bsventte 1 1. T. C. 899. 

Olive A Pailiaston Ltd. v. Bone (1929) 14 T. 0.'701t 

Tnrthal v. BaberU (1980) 15 T. C. 754. 
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. (6) JOsialffCK’-'BmiiMM’ would be the boeinen to whidi 
Bzceae Fkofite Tax Act applies. 

(c) Allowable .‘—The word. Allowed’ waa replaced by^ 
'allowable*, the Select Committee. 

id) Or Supertax : — These words were added by the Select 
Committee. 

(s) That period The term that’ would refer to charge, 
able accounting period. 

<8. Sal>.MOtio& (2). (a) 8o deducted : — The term ‘so deducted* 
means ‘deducted as an expense incurred in that 
period*. 


(6) To the extent that such profits arose : — Those words, 
coupled with the preceding words, ‘proBte of the 
business* refer to business carried on in the United 
Kingdom or the Indian State or any other part 
of His Majesty's dominion, the profits of which are. 
according to the law of that place, ameseable to 
Excess Profits Tax. 

(c 1$ allovable — These words were changed (horn allow, 
ed) by the Select Committee. 

(d) Providing for granting relief. This relief is the same 
‘double taxation’ relief as is allowed in Section 11 in 
respect of the profits of business carried on in British 
India. 

6. Pxoviso : — (a) As already stated under Scope above any 
relief allowed in respect of deficiency of profits, such 
as is allowed under Section 7 of the Act, or such as 
may be allowable under the corresponding or similar 
law of United Kingdom, Indian State or Dominion 
shall not affect the amount to be deducted; in fact, it 
would go to add to the income or pnrfits taxable. 

(&) Correaponding law :~The expression 'oorresponding 
law* would mean tiie law relating to deficienoiee of 
profits similar to that oontMned in Section 7 of the 
Act. 
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SacUoB 13. (IJf TAa BiKdeM Pta^B Tax Qgker m$ay,for the 
1 ^. *1 purpoBU ef this Actf require any pertan tehom he 
mmcm tar beUeoea to be engird in any bueineae to which 
-i TiiaiMt. appiiet, or to haw been ao engaged during 

any chargeable accounting period, or to be otherwiee liable to 
to pay excess profits tax, to furnish within such period, not 
being less than sixty days from the date of the service of the 
notice, as may be specified in the notice, a return in the firea- 
cribed form and verified in the prescribed manner setting forth 
(along with such other particulars as mag be padded for in 
the notice) with respect to any chargeable accounting period 
specified in the notice the Profits of the business and the 
standard profits of the business as computed in accordance with 
the Provision of Seetton 6 or the amount of deficiency available 
fior relief under Section 7 ; 

Provided that the Excess Profits Tax Officer may, in his 
■discretion, extended the date for the delivery of the return. 


IP) The Excess Profits Tax Officer tnay serve on any 
person, upon whom a notice has been served under eub-eection 
(dt, d notice requiring him on a date to be therein specified 
Jo Produce, or cause to be produced, such accounts or daeuments 
as the Excess Profits Tax Officer mciy req uire and tnay from 
time to time serve further notices in like manner requiring the 
Production of such further accounts or documents or other 
evidence as he may inquire : 

Provided that the Excess Profits Tax Officer shall not 
require the production of any accounts nlating to a period 
prior to the 'previous year* as determined under Section 2 of 
of the Indian Income-tax Act, 7922, for the purpose of the 
income-tax aeseesment for the year ending on the 31 et day of 
March, 1937. 

1. Pfwioiu Law:— Seeikm 11 Exaew Profits Duty Act 10 of 

IW9. 

H. AaalogoaB Law:— <a) Indian Law : — The pKwiakma of 
Seolkm 18 c o wes po n fi to Uwao of Beotkm 22, Indian 
Inoome Tax Aet^ 1922. 
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(b) Bulei 1 snd % Fifth Scbedold, FiahDee Act, iQSf 
(tapplcmentery provisions) containing provisions 
relating to National Dienes Contribation, which 
have been made applicable in United Kingdom 
to £. P. Tax, bontain provisions as to notice for 
making of return to be issued by the Surveyor of 
Tax«i. 

3. Scop* of SectioB 13: — It may be stated at the outset tbai 
as the machinery of assessment to excess Profits tax starts 
with Section IS and the succeeding Section 14 relates to assess- 
ment proper, the provisions of the two Sections being intimately 
connected had better be read together. Section 13 provides for 
the furnishing of a return of the profits and the standard profits. 
Discretion is given to the Excess Profits Tax Officer to issue 
notice, -calling upon any person whom he believes to be 
engaged in any business to which the Excess Profits Tax Act 
is applicable, or whom he considers liable to pay Excess Profits 
Tax, to furnish a retnm of profits and standard profits. The 
issue of this notice for assessment to Excess Profits Tax is 
discretionary. The time prescribed is <H> days. This was 
originally fixed at thirty days, in the Bill as introduced in 
the Assembly, but was raised to sixty days by the Select 
Committee. The date for delivery of the above return may, 
in the discretion of the Excess Profits Tax Officer, be extended. 

A further notice under sob>8ection (2) of the Section may 
also be served, calling on the person served with notice to 
produce or cause to be produced, such accounts or documents 
as the Excess Profits Tax Officer assessing office may require. 
More than one such notices may issue for production of forthei^ 
accounts or documents of other evidence as may be required 
by the Excees Profits Tax Assessing Officer. Notice under 
sub-section (2) of Section 13 correspond to Section 22(4) of the 
Income-tax Act 1922. 

Under the Income-tax Act, Section 22, (amended 1939) 
a general notice by publication in the {nrees is mandatory, 
whereupon follow ‘oompulsory returns’ of income. This provi- 
sion does not find place in this Section of the E. P. Tax Act. 
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4* Sob wotlon {oorisiozis of Soetioii 18 U) 

•imilmr to those of Seoiioii 22 (2) Income Tax Act, 1922. Tha 
inoTiao ,to the hitter Section tegarding extension of time fw 
delivery of returns is also the same as the proviso to the 
present Section IS. 

(tf) May require : — The Excess Profits Tax 

Officer has the disor^ion to issue notice — ‘Beqnite* 
means call npon, by notice. 

{b) Fox the purpose of this Aoi : — i.e. for the purpose 
ot asseasment to Excess Profits Tax 

(c) Any business to which this Act applies: — By 
virtue of Section 5 cmte, the Act applies to every 
bnsinees, of which the profit is chargeable to income- 
tax under Section 4 Income-tax Act. 

V 

(</) To be otherwise liable : — These general and com- 
prehensive words are intended to rope in all possible 
oases that may be oovored by the provisions of tiie 
Act and in respect of which Excess Profits may be 
payable. 

(e) Not being less than sixty days :~In the orq^al 
Bill the period was thirty days but the Belect Com- 
mittee raised it to sixty days. This time is to run 
from date of service of notice. 

The same law as has been applied as the point to 
Income-tax Cases must be applicable under this Section 
also”. Notice to assess eo nnda Section 22 (2) to file a 
retom within 29 days was held invalid in Kanji Mai 
Kalyan Mol v. Commimoner Ineomt Tax U. P.^ . Notice 
Under Section 22 (2) served on the ssseasee on Slst Augost 
1931, demanding a return of income on or before the 2fith 
September 1931 or within 80 days ot reomfi, was held as 
iu>t illegal in Jamnadhar Potdar and Co. v. Commistiomf 
Pueome^ax Punjab ^ . 


1. laao AIL 909. loao a. I*. J. 78 ; 8 l. T. C. *51. 
t. 8 t T. C. 191 ; 1984 lidi. 901; 88 P. L. B. 480. 
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if) niMorib«d form:— The form Is prescribed by 
the Boles. Under ^e United Kingdom law also, retoms 
have to be made in a {nresoribed form. Notice to make the 
retom is given by the Inspector, and the return is made to him. 
Notice to make a return may be given to a personal representative, 
and to a liquidator. To a partnership the notice may be given in 
the firm's name ; and in the ease of a non-resident, the notice can 
be given to bis agent, manager or director. 

Returns have to be made within a month from the date of 
the notice. The doty to make the return of a partnership falls 
upon the precedent acting partner, who for this purpose is the 
same person as ha who is so dmcribed in Rule 10 (2) of the 
Buies of Cases 1 and 1 1 of Schedule U. If no partner is resident 
in the United Kingdom the firm’s agent, manager or director is 
liable to make tiie retom. 

(gl Varifiad in tha praacxibad manner : —Verification is 
essential on the return. The form thereof is prescribed by the 
rules under the Act. 

An Income-tax return is not a public document and. there- 
fore, no one has a right to inspect or to receive a copy of it. A 
return not bearing the signature, nor the verification by the 
ass^see is no proper return. > .\n issue of notice under Sec- 

tion 23 (2) is not necessary in such a case. Similarly, a 
return though signed, but not filled in and left blank (including 
the total column) sent with an accompanying letter that there 
was no business during the year is no return. 3 A return not 
complying with the rules for filling it in, containing an entry on 
the margin as to loss of certain item in the preceding year and 
stating that the khata’a (ledgers) not being ready, the entries 
in the return were merely based on surmise, is no return either. * 
Returns filed before the various Income-tax Officers of the 
branches of the places of assessee’s business where no rrtura 
is filed befesre the Income-tax Officer of the principal place oi 

(1) Mathura Daaa Chunni Lail v. Commisaionar. I. T., tl. P. A C. P. 
1 l.T.O. S4 : Bflhari Lall ChatMrti v. Commiaaioner l.T-, C.P. A U 1994 
AIL 190; 7 I.T.C. 199; iWi A.KJ. 47: 8 A.W.R. 39a 

(2) Bflhari Lall Chattani 7 I.T.C. 128. . « ^ ^ 

(8) Batan Ohand Dtuii (Ihand v, Thfl Cemiaiaaionar 1. T., Puajab 

9 L. UA t 1928 Lah. 944 : 8 l.T.O. 89. 

(4) Xoban Lai Uardao DaM v. Comiaifl«ioa«r 1. T., B. A 0. 6 1. 
T. C. 127. 
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boiBinein, sre not enoogli on^ the .nMs if on« of no-ntaca* 
iwiifying M assewnMnik nnflor Seokion 83 (4) by the Inecnaa- : 
tU, OiBonr of the prinoipfl piooe of Irasiness. ^ P. K. N, P. IL 
CAeffyor Firm t. TAe CommU^ion«r I. T. Burma * w«e elfo 
M OMO wherein the return filed in reeponse to the notice nnder 
Set^n 22 (2) did not comply with the provieione of Bole 19 of 
the rules 'made under the Act end easessment nnder Beotioa 38. 
(4) was justified. A deliberate false entry and account in the 
first return is not condoned by a correct entry in a subsequent 
retnm and proeecntion can be based on the first return (both 
under Section 52, of the Act and Section 177 I. P. C.) as the 
offence is complete the yery day the first return is put in. ^ 
A letter with a statement in Hindi of assessee’s income and the 
form sent blank with it is a return. * Where, however, the 
r^urn entries in certain columns including the total columns 
contained the word ‘about’ with the figures entered 
therein Uie return not showing period to which the 
return related and the yerification space was also left blank it 
was held that this was no return, ^ A return signed and 
verified by an assessee’s Mukhiyr^i-Am is not valid return. ^ 
Section 24-B, of course, now applies to a case where a penon 
serred with a notice under Section 2*3 (2) dies before filing a 
retnm. 7 Where return is not furnished in doe time, whether 
it be a statutory return which companies are required to furnish 
by the 15th day of June under Section 22 (1), or whether it 
be the retura which other persons are required to furnish nnder 
Section 22 (2) on receipt of a notice from the Inoome4ax 
Officer calling upon them to do so, the person failing to make 
the return is not only liaUe to be prosecuted onder Section 

( 1 ) nid. ~~ 

(3) 8 B. 309: 1990 jEUn*. 78 (F. P.) 4 1. T. C. 840 (See also a. B. 
A. N. Chettjar firm v. ComniMioMr I. T., Buram 6 B. 31 : 1898 Baaf* 
106 (F. B. 2 L T. C. 4471 * 

(3) Oaasa 6«|tar iSetb) t. Emperor 19S8A: 919: 1900 A. L. J. 30: 
81 CJLLJ.SB: 4 LT.C. 97. 

(4) nu. 

(6l Lai Motid. Serdar Ifolid. t. ConmiwioBer I. Tex. Kad. 7 I. 
T.C. 847 : 1S65 Lab. 868: 1934 I.TJL 868. 

<01 8. Ilobd, Mebdi r. Commiaetoeer I.T., U. P. wad OJP. 8 I.T.O. 
IJl : 1885 Oudb 806: 19S6 0.17.8. 490: 1985 l.T.B. 903. 

(71 Dfiabeba Naaaerwaitji Ifebto v. Commiaeioaer I. BesihsF 
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til (e) biA no nt>pMl* liM under tbe ^Eoviso to Section. .80 
(1) oY the Act a^inat any aaaeaament made by the Income*tax 
Offiow Qpon the company or other peraon (ailing to .a 

r^nm. In the oaae of a registered firm, the Income-tax Officer 
may also cancel itii regiifoation hot not until 14 days hare 
elapsed from the issue of a notice by the Income-tax Officer 
to the firm inSmating hia intention to do ao.”i 

The above case law under Income-tax Act must, on prin- 
ciple, be applicable to cases nnder the Excess Profits Tax Act 
also. 


(A) Profits of tile busisess: — This means the total 
amount of the profits of the bnainess in question. 

(*) Standard Profits : — Mention, after determination, of 
the profits in accordance with the rules as laid down in the first 
Schedule to the Act and of the standard profits as determined 
undo' Section 6 of the Act, in the retnm to be fnmished is 
necessary. For, it is only after a comparison of the total profits 
with the standard profits that ‘excess prdiits’ chargeable can be 
determined. ‘Deficiency' is to be stated in the return if there 
are no excess profite chargeable. There will either be ‘excess' 
or a ‘deficiency as compared with standard profits. Either of 
these, as the case may be, has to be mmitioned in the rrtnm to 
be famished. 

O’) Ptoviao : — The proviso contains a discretionary pro- 
vision of law based on eqnity and justice, according to which 
time for famishing a return may be extended by the assessing 
Officer for spaeial caose shown. 

2 Snb-a ac tion (2) : — The provision of this snb-seetkm, aa 
already stated above under ‘Analogous law’, are the same 
as those of snb-section (4), Section 22, Income Tax Atit, 
1022. Under Che latter Section, Income-tax Officer is empowered 
to call upon any peraon liable to make a retnm to produce 
snob aooonnts or documents as be may require. It does 
not, howe ver, empower to aek the aeoesaeee to prepare 

im DO loncor » good Uw ; mo notoo uador S. 38 iitfta 
s' on . Q) 'Fare. 86 (i) X. T. 11. (So« siao pars 86<U) I. T. Jt. cited under 
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«oooaiito like * profit and . loss Meooat which tiiay do 
alraady posMss and do not nqaire for thdr own porposao, 
al) that it ampowan the lnoom6>taa Officer to do m to oaU 
lor aoeoants and doenmanta which are, or are believed to 
he in existence. The production of accounts may be called 
for whether a return has or has not been made. As stated 
in paragraph 86, it is always desirable in the interests 
both of the assesaees and of the Government that Income* 
tax Officers should obtain a return of income b^ore they 
make an assessment. If, however, such returns are nt^ 
forthcoming, they should, so far as possible, obtain the 
accounts <A the assesses. Again, if a return is made, the 
Inoome>tax Officer has power to call for accounts wherever 
he considers it necessary for the purpose of testing the 
accuracy of return. It is, however, desirable that the 
least possible inconvenience should be given to assesses by 
the detentions of their accounts by Income-tax Officers, and 
Income-tax Commissioners should take steps to see that accoonte 
are not detained fot any undue time or for any unnecessary 
purpose. Steps should be taken to secure that the services of 
competent and reliaUc Accountants where employed by assessees 
ebould be nblised to the fullest extent by the Inoome-tax Officers. 
The Utter from their experience should soon know what parti- 
-cnlar Auditors can be relied upon to give accurate figures. 
Where a statement of profit and loss filed by an ats es s ee has 
been certified as ooarect and complete soob an Aooountsnt 
the Income-tax Officers should, unless they see resaon to 
the contrary, aoespt the sUtement as correct and oomidete 
with regard to the facta mmitioned in it. althon^ be will 
frequently have to call fm detaiU showing how vnrioas 
figures are up. But in such cases the .Accountant 

himself, when anthorUed by the assc s i e e to appear on his 
behalf, should be aaked to supply the details. InoonM>tax 
Commiasionen should take stepe to secure that the asrvioM 
of such Acooontanto are fully availed of*. 


Mcgleet to furnish s e cem nt a or doennMnts asked lor by the 
XDeome4sai Officer under theBsetioa-Cjast'as under SeotioB 99(d>] 
ie poaishaUe under Beolion 33 of this Act. Just M under 
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SedtkMi 03 (4), to nndw this aub^Motioa power to issue notice' 
may be exennsed even aftw the sabmiMton of retura^ such a> 
notice may be issued more than once. This is clear from, 
the language the Section itself, though there are judic^ 
decisions on the point under Section 22 (4) lncome4as 
Act. Forcible production of account books and threat of use 
of force and police authority is not warranted by Section 22. 
(4) and an Income tax Oflicer cannot, for the purpraes, enter 
the assessee’s premises, specially against the latter's wish. ^ 
Legal presumption may be drawn from non>prodoction of 
account books required to be produced under Section 22 (4); 
such presumption to be governed by Section 114 [illnstrationa 
(g) and (h)] of the Indian Evidence Act, 1872. ^ Where the 
Income-tax Commissioner directs fresh proceedings to be 
taken under Section 22 (4) and only steps to be taken to 
produce account books, it merely means that the whole of 
the circumstances where to be re-examined. When a re- 
commencement of the whole proceedings is directed, the 
the subsequent Revenue Officers are not to bind themselvea 
to the obvious facts when the case is taken up again. * 

{k) May rstquixa : — The same words are used in Section 
22(4) Incame-tax Act. Thereunder it has been held that the 
words, ‘require’ means required as a price of relevant evidence 
and not that the Income-tax Officer should call for books or 
documents not relevant at all. ^ 


The 6nal arbiter of what is required is the Income-tax 
Officer and not the assessee. ^ 

3. Proviso : — This proviso, fixing the time limit for which 
accounts may be called for by the Excess Profits Tax Officer 
under Section 18(2), was added by the Legislative AasemUy at 
a motion by an Hon'ble Member Dr. P N. Boner ju). “Sob clause 


.... Samsawanii Chattier r. ComminioDer Income-tax Had. 62 M. 
194:1629 Had. 80; 8 1. T. C. 290; 

Pallnraal Bholanath v. Commiasioner Income-tax, U. P .8 I. T. C. 
46.^; 19Wt All. Ml. 

(2) Aebhru Ram v. Crown 2 I. T. C. 187 : 1938 Lah. 836. 
n Sankaralinga Nadar Bro*. v. Commiaaioner 1. T., Had. 4 I. T. 

^ . 298 (244). 

(4) N A. €me«m v. a 1. T. IM8 Baes- 287. 
wot * 8a|tar (B.B.) v. Comu>iaaioner IneomeAax, U.P. 6 I. T. C. 

ivsi : All. tla 

^*vh>ohand V. OommiasioiMr laoome-tax, fnnjab 1988 
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(2) (rf olauM 18 gbM power lo the Bicoess Frofite Offioer 
to ohll for aoooonts wtthoot ony Umit of tioie. Now, if we look. 
«t the Inoodie>tex Act, we find thet under Seotion 22, enV 
section (i) proviso, the period of time is limited to three yean. 
Attaf esrefnl examination of the whole Bill it was settled when 
the Income tax Act was passed that three years was a reasonable 
period of time. Now, why should we not stick to that limit ?*’ 

‘‘There is another important consideration in this regard. 
Clause 22 {b) of the Bxoees Profits Tax Bill provides that all 
information obtained in respect of the excess profits may be 
used in respect of the income-tax. If the present sub-clause is 
allowed to stand as it is, it would amount to amending the 
Income-tax Act by the backdoor. That would not be a very 

desirable state of things I believe it has been omitted 

through oversight." 


The Government accepted the amendment. The later 
improvement was a drafting improvement upon the words, ‘a 
period prior to the year 1935-36.’ which' were replaced by the 
words ‘a period prior to the previous year’ as determined 
under Section 2 of the Indian Income-tax Act, 1922, for the 
pnrpoee of Income-tax assessment for the year ending on Slst 
day of Maiofa. 1937. 


Smaiian 14. (t) Tlu E xcess Profits Tax Officer shall, by an order 
•» uniting after considering such evidence, if any. 


— am he has required under section 13, assess to the best 
of kis Jmdyaieni the pr<ffits liable to excess profits tax and the 
amount of exc e ss profits tax payable on the basis of such asssss- 
metd, Qv if tkevc is o dcficicaey of pvo|tta, tk« asaount of that 
a«& otarwid of txc«n^vefda\ax^il( 
able and sAaU furnish a copy of such order to the person on 


wliom the assessment has been made. 

(1) Excess profits tax payable tn respect of any charge- 
sMs accounting period shall be payable by the person carrying 
on the hueiness in that period. 


(S) Where tsso or mors persons leers carrying on fibs 
istsiasss Jointly in the chargeable accounting P eriod, the amfiSb- 
ntsnd shall be made upon them Jointly and, in the ease e§ a 
p m insr sh ifi , may be made in the partnership ngme. 
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(4) Wh9t€.hsv>irtit$ ^tke /orpiioiing ffroviatMB an 
mevtMuldt but far hit dtath^- have been made on any person 
solely or jointly with any other person or persons, the 
Oft^smenl moy be made on. his legal representative either soMp 
or jointly teith that other person or persons, as the case may be, 

1. Prevtotts law : — Sectiong. 13 and 14 Excess Profits Dnty- 
Adi, 1919. 

2. Analogous Law :~(1) Finance Act (2) of 1939 Section '21,. 
Part III, 

(2) Income Tax Act, Section 23, 1922 (amended 1939). 

3. Scope of Section 14 : — Section 14 relates to assessment of 
Excess Profits Tax. While sab-section (1) relates generally to 
assessment of the tax, snb-section (2) indicates the person who is 
liable to pay the same. Provision for assessment in the case of a- 
joint businesss is made in snb-section '(8) while sub-section (4)- 
provides for a case where a sole or pint proprietor of a business 
dies, in which case assessment may be made on his legal repre- 
sentative. The more nsnal word iegal* was substituted for pet- 
Honal representative in sub-section (4) of Section 14 by the Select 
('ommittee. Under the English law, just as in the cases of the 
Excess Profits Duty of the former Act 1919 so at present Excess 
Profits Tax was not assessed locally by the General Commis- 
sioners of Inland Revraue, The administration of tax is to be 
carried on through the Inspectori of Taxes, who perform the 
preparatory work leading op to the making of assessment. It is 
on their reoommendaMon that assessment has to be mode. 
Exeeaa Profits Tax assessment must be signed by at least two 
CommittVonera Inland Buvenue, which is the smallest nnin- 
ber that can act in the matter. No special direction on autbority 
has so far been given in the United Kingdom for Excess Profits 
Tax as sessm e nt to be signed 1^ one Commissioner and Excses 
Profits Doty assessment ondw the 1915 A.et were ideo always 
made by two Commissioners. 

In India, ansasmwat to Excess Profits Tax is to be made 
by the Inoome-tax Asseasii^ Oflioen, the Inoome-tax Offioeca 
who will also fmetkm under the Act as Bxeen Profits Tax. 
Offioect. 
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4. Bnb notioa I. To tii* bMi of Ids {udgaMBt The me of 
the irordR, **lMal jodgi&aBi” mey not be miataken for »a es^fttrit 
beet jodgmest mseeei&Qnt m under Section 28 (4) Inoome4ek 
Act The expression 'beet of his judgmeat' are to be read along 
with the preceding words’* 'after considering such evidence, if 
any, as he has regnired under Section 13", that is to say, the 
judgment or decision of the Excess Profits Tax Officer is to be 
based on the evidence called for by and produced before him 
under Section IS ante. 

5. Profits liable to Excess Profits Tax : — These will be the 
'excess' profits, as compared with the standard profits, determined 
under Section 6 ante. 

fi. Amount of Excess Profits Tax payable : — The amount of 
profits liable and the amount of excess profits tax payable in 
respect of the said profits are two different things and may not 
be confounded. 

7. Or if there is a deficiency : — There may be cases also 
where on evidence it is determined that, instead of an excess of 
profits as compared with standard profits, there is a deficiency. 
Such cases would fall under Section 7, (instead of Section 6 ) and 
the matter would be dealt with accordingly, that is to say, the 
Ezoess Profits . Tax Ofiker shall determine the amount of 
de 6 eien <7 under Section 7 and the amount of Ezoess 
Profits Tax repayable out of the amount already paid (if any). 

8. And shall fnxniah a copy.. .mad* : — These words were 
added by the Select Committee, apparently to assist the 
person conoerned to be satisfied that the computation and 
ealmdation was correct. 

9. Sttb^action 2 Pmsoo oarzying on Ilia bnstn— s In 
that pariod : — The words 'that period’ obviously relate to file 
ohatgeaUe acconnting period aub-eection ( 2 ) points out tiw 
person assessable or liable to pay Excess Profit Tax. IT* 
ia. the person carrying on the business in the ohaxj^fate 
aopoantUig. period. The words sre sim^e end ^finite- Mmigh 
so Isr as * they go but may M times give rise to diffioOtfy M ' 
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■■■■fWjog the right peieoat lAyt when thore is enhMife 
persons ourying on the bosiness doring the chnrgeaUe 
eooonnting period. 

Supposing there was a chargeable accounting period of 12 
months, doring the 6 of which A hsld the bosiness. B esrrying 
on the same for ttie remaining six months The question is, 
who is assessable A ot B. Is B to be assessed for the whole 
period, or is A to be assessed, change being ignored. Snch 
a diflScolty has arisen nnder the English law when the 
previoos Excess Profits (Duty Act (Finance Act, 2 of 1916 i 
was in force Section 46 (2) Finance, Act, 2 of 191 A 
provided that the Duty might be assessed ‘on any person 
for the time being owning or carrying on trade or bosiness*. 
The interpretation of the words ‘for tiie time being* gave rise 
to difficolty. The question arose whether it meant the 
time when the chargeable accounting period ended, or the 
time when the person in question ceased to carry on the 
biibindss or the time when assessment was made. This was 
the ease of Wankie Colliery Co. v. Commissioner Inland 
Revenue. 1 The case gave rise to considerable diversity 
of views amongst the judges ot the various Courts though 
svhicb it passed sought to assessed. The company in this 
case contended, in sobstance, that the words 'any person 
etc** meant the person carrying it on at the eod of the 
accoonting period. This contention was, however, rejected 
in the end and oltimate decision of the Home of Lords was 
that the term in question was the date at which assessment 
was msde. 

Section 45 of the 1915 Act gave the Commissioner of 

Inland Bevenue power to split the accounting period if they 

so thought fit in case of change of ownership and to assess 

the old and new owner accordingly. In •Wankie's case 

above cited, JUr. RowloH Justice in the King's Bench IHvision 

Conrt (High Court) observed: — “It seems to me that it is within 

the scheme of Section 46 that, if there is a change of ownership 

doring an accounting period, the Commissioners need xuA 

_ 1. (UfU) 8 K. It. 247; (1931} 8 K. B. 844 (1929) 3 A. 0. «1 ; li T O. 

J87i 17 T. d 708. 
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introdoce a near anootmting period at the date of ih« ohMtg^ ‘ hitft 
oan aasen the tax for the one period having it to be adjjaated 
between the parties as in the common case of Schedule A, or 
rates or charges for water”. 

The above oonstructimi will not hold good where bosineu 
was sold and the change took place before Excess Profits Dtttj 
was imposed. So, the question of the person susessable is not 
free from difficnlty, in cases where change (of persons has 
oooorred. This was so, at least, onder the United Kingdom 
law relating to Excess Profits Dnty and, as the same words • 
‘exist’ in the Indian law also, they need a jndicial intmpreta* 
iion as an aathority. 

10. Snb-aectioii (3): — This sub-section covers the case of a 
joint business or partnership. Obviously enoogh, assessment 
has to be made in such a case in the name of the persons 
carrying on the business jointly or in the name of partnership. 

11. Snb-section (4): — This sub-section covers the case of the 
death of a person whose profits it may be sought to assess to 
Excess Profits Tax, because he carried on the business resulting 
in profits during his life time, though he may not be availaUe, 
doe to death at the time of the assessment. In such a case, 
relying on the ordinary principle of law, his legal ‘representatives’ 
ace to be assessed. For the usual rule and principle of law 
is that he who takes the benefit most take the burden also. 

12. Si&MT aoMy or jofritly:->lf the bnsiness was carried on 
1^ one pwson, bis repreeent^ives will be liable to be a s s e ss ed 
solely, if there was 'another person carrying on jointly With 
the deceased, then his legal representatives would be assessed 
jointly with that other person. 


Soefron IS. If, in consequence of definite information which has 
come into hie posaeaion, the Bxcem Profits Tax 
Officer diacovers that profits of any ehargetdile 
aoaomUing period chargeable to excess profits tax have escaped 
aaWiirtniTnf. or have been underassessed, or have been the stdfject vf 
exeesmve relief, he may at any time within five years of the end 
vf the ehargeable acoaunting period - «a question serifs on thf 
Person UsMe to such tax a notice containing all or any of the 
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r w nrf rp m » n<» vMek mmy h* included in a notice under Section 
IS, mnd may proceed to aeaeee or re-aeae$e the amount of eueh 
prefite lidble to, exeese profile tax and the provMone of thin 
Act shall, so far as may be, apply as if the notice xeere a notice 
issued under that Bection. 

1. Prarious Law : — No sooh proTiaion m ate contained in 
Section 15 existed in the Excess Profits Dnty Act of 1919. 

2. Analogous Lsw : — (1) Indian Section 34 Income Tax Act 
contains similar provisions. (2) English Pars 5, Part 1 Assess- 
ment and Collection) of the Fifth Schedule to Finance Act 
1937, relating to ‘assessment’ makes mention of 'Additional 
Assessment’ also, the period of limitation for both being six years, 
while under Section 15. it is five years for additional assessment. 

3. Scope of Section 15 ; — Jnst like Section 34, Income 
Tax Act 1922 (amended 1939), Section 15 Excess Profits Tax 
Act seeks to assess profits that have escaped assessment or 
have been under-assessed, or in respect of which relief has 
been granted exceeding in amount what was legitixnately to 
be granted. 

The proceedings are to be initiated on the Excess 
Profits Tax Officer getting some definite information as to 
above facts, within five years of the end of the chargeable 
acoonnting period, the profits of which are in question. 
Notice of intention to proceed under the Section is necessary 
to issne to the person sought to be proceeded against, the 
contents of the notice are to be the same as those of the 
notfce under Section 13, ante, relating to original assessment. 
Proceedings as to assessment or re-assessment are to be the 
satoe as those under Section 14 ante, relating to assessment 
of' Bxoeas Profits Tax. 

Obviously Section 15, like Section 34 of Income tax 
Act, 1922, is applicaUe to oases in which either no assess- 
ment at all has been made in respect of the mttire amount 
of {wc^ts liable to be assessed under the Act, or iriiere 
onijr « portion ot such {wofits has not been assessed. The 
Section is equally applicable where any rdiei fund unddr any ot 
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^6 persons the Act, m gcnnted Already is in excess of^the 
amonnt in which it ought to have been granted. 

The judicial decisions under Section 34 Income Tax 
Act, though rendered mostly nugatory, by the change of 
the words, ‘for any reason’ that prefaced the Section 
before the expression *in consequence’ of deSnite information 
which has come into his possession’, replacing it, may 
yet be usefal as indicating the principle underlying the 
policy and scheme of the Section. They are, therefore, cited 
ha«nnder just for the sake of assistance, as similar words (as 
amended, are now used in this Section). Clearly enough income 
received in a particular year escaping assessment comes 
-within the purview of Section 34.^ Section 34 is applicable 
to cases in which either no assessment has been made 
at all upon the recipient of income, profits or gains liable 
to assessment or where thongh an assessment has been 
made, some portion of income, profits or gains has, for 
some reason or other, not been included in the assesatneat 
orders. Such income is income which has escaped assessment 
4Uid falls within the ambit of Section 34. ^ Section 34 ia 
applicable where the assessee has disclosed all bis income 
in his return of income filed and has been assessed tbereopon 
accordingly. ^ The intention of the Legislatnre in framing 
flection 34 has been to shape it on the model of the English 
Act, thus making its soope very wide and extensive and cover 
all possible cases of non*aeee8sment to whatever canse due. 
The Section, therefore, also covers cases where the {vedacessor 
of the Income-tax Officer failed to a wee s a sum. doe to a wrong 
application of the Act as to deduction allowable, the snccesaor* 
Inoome>tex Officer being competent to raise the aasessment 
already made and to aasess an item already left . out by his 
predecessor. 4 The powers of the Income-tax Officer's nndar 

(1) LaI Jsgtnohao Osss Bastogi v. Tbs Coatmtssiouar 1. T., U. P. 
1939 Ondh 126: 8 I. T, C. 974. 

(2) Commistioner I. T. v. Day Bros. 9 I. T. C. 818 : 1986 Kang. 819 
:8B-14 B. 228 : 1936 1. T. R 909. 

( 8 ) Utwsn Kisbsa Kwhors v. Tbs Commissiooer J. T. Ponisb 8 I. T. 
<J-«I4 ^ 

(4) Amir Singh Bbsr Stagh v. Tbs CommiSSioaer InOoaM ^^l^aa* 
JhMQsb 8P T. C. 198 : 1166 Lab. 961. 
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Section 84 yra luaited hj the terms of the Section. No general 
powers of reviaion of assessment already made having been 
conferred by him under the Section, specially in cases in respect 
of which he has no reason to believe that it has been an under* 
assessment but his powers include judicial powers e. g. powers 
to issue summons for esamination of witnesses etc. t Section 
84 applies where an assessee having at first shown loss in a 
particular year, and served with a notice under Section 34, at 
first shows loss again, but a profit in a revised return still with- 
holding books etc. the revised return also showing profits being 
thus wrong. * 

The amendment now made clears up the position. It ia 
notable that the provision of the present Section are simpler 
than those of Section 34 Income tax Act which are far too 
many and comparatively complex. 

4. In consequence of definite information The dropping 
of the words ‘for any reason’ and the adopting of the more 
detoiled and accurate expression in their place, contained in 
the words, ‘in consequence of definite information which has 
come into his possession’ ‘has set lot of controversy at rest; 
cases like that of Amir Singh Sher Bingh cited above are po 
longer of any value. The use of this healthier and clearer 
exjMression most help in the interpretation ol the words following 
ots., ‘escape assessment.’ 

“It was put in because a great many fears were expressed 
that under the clause, as worded, even after it left the Select 
Committee, a fishing inquiry without any sort of information 
whatever was possible for the Inoome>tax Officer. That was 
certainly not the intention of the Income-tax administration 
and we pot this in, in order to make it clear and, indeed, in 
order to stop the Income-tax Officer from making purely 
fishing inquiries with no basis at all. I understand, sir, that 
it would reaesnre Honourable Members opposite even more if 

(1) Beinii D»m Mahsisritm v. Commissioner I. T., Benirsl 6^ C. 
1011 : 1986 I. T. B. 35. (8#a also Kwhinsth Battle v. The Commissioner 
.1, T., U. P. 4 I. T. C. 479. 

(3) Mit Blian Bansi Lai v. Commissioner 1. Tax, Ponjab 9. 1. T. C. 
asi : 1886 Uh.7«0; 19961. T. R. 11 L ’ 
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lostead of the tagae words 'information* we put in 'd^iule 

information’. If that is so 1 am quite agreeable" (The 

Honourable Sir James Origg.) 


"1 agree that if the information is definite so as to entitle 
him to act, that will take away what we feel would be an 
improper sting of the Section". (Mr. Bhulabhai J. Desai). 

S. Discoveis : — The use of these words instead of "is of 
opinion" also makes the ground surer and the position clearer. 
Then the change brings the wording of sub-section (1) of 
Section 34 of Income-tax Act into accord with the wording of 
the oorresponding English provision. 

The English Incoiue-tu Act of 1918, Section 125, which 
deals with re-assessment, when there has been escapement to 
tax. authorizes an additional assessment- if the Surveyor 'dis- 
oorers’ that income has been omitted from the first assessment. 
It haS' been held in England undes the JBnglish Act that 
'discovers* may mean ‘has reason to believe*. Thore the con- 
dition precedent to making another assessment is that the 
Surveyor shall do something ‘discover’. A ‘discovery*, may be 
made anywhere, in the absence of, without the knowledge of, 
and without reference to the assessee. In the Indian Act the 
condition precedent is that ‘income has escaped*. Oppor- 
tunity being given to the assessee is necessary. 

The true import of tbe word ‘discovers* has been 
mentioned in fx>me English cases. In the King v. Kensington 
Commissioners (6 T. C. 279-92) Bray J. pointed out that the 
word ‘discover’ could not mean ‘ascertain by legal evidence*. 
It means simply, ‘come to the conclusion* from the examina- 
tion which the Surveyor makes, and if be likes, from any 
information he receives. In the same case, Avory 3 . 
•ebserved : — ‘‘I think that word ‘discovers* means ‘has reason lo 
believe* construed in that way is inconsistent with tbe whola 
scheme of this legislation". In another English ease, 
IngU V. Farrand (1 1 T. C. 446} Pollock M. R. observed : 
''The Snrveymr is not reqnired to form an opinion, which 
is later heCd by the Coasts to be the oorveet view, befo re 
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tokMt aotion. There mtut be information before him which 
would enable him, acting honestly, to come to the oonclosion 
tiiat a state of facts exists reqoiring him to take action (see 
Rex V. Bloomsbury Commissioner*, 7 T. C. 69 (1916) 3 K. B. 
768, following Bex v. Kensington CommisBioners (6 T. C. 613) 
(I918)8E. B. 870)". In Anderson and Halstead, Ltd. v. 
BirMl (H. M. Inspector of Taxes) (16 T. C. 200,208) Romlatt J. 
observed : — "The word 'discover* does not, in my view, inclnde 
a mere change of opinion on the same facts and figures upon 
the same question of accountancy, being a question of opinion. 
The meaning of the word was considered in The King v. Kensing- 
ton Income-tax Commissioner, (1913) 3 K. B. page 870, 6 T. C. 
279 where it was held that it did not mean ‘ascertain by legal 
evidence. The import of the word ‘discover’ was considered 
in a recent English case, C. J. R. v. MackinJay's Trustees, 
(1989), 22 T. C. 305,312) wherein the Lord President Normand 
observed as follows : — 

*'The question, therefore, is whether a discovery that 
mi8take,essentially a mistake of law.has been made is a discovery 
within the meaning of Section 125. I think the word 'discover* 
in itself, according to the ordinary use of language, may be taken 

simply to mean ‘find ont* if there were aoy rea.son 

in the context for restricting the word ‘discover’ to the 
discovery of an error in fact ; that restriction would necessarily 
receive effect, but in my opinion the context points, not to any 
such restriction, but, on the contrary, to so wide a meaning that 
the word ought to bo held to cover just the kind of discovery 
which was made here, when the Special Commissioners found 
out that, by reason of a misapprehension of the legal position, 
certain of the profits chargeable to tax had been omitted from 
the first assessment." 

6. Esoapwd amaasniwiit The same expression is iised in 
Section 34, Income Tax Act, 1922 (amended )939\ There is 
a heap of case law in connection with the expression 'escaped 
assiMment* under Section 84 and most of it would, it is con- 
sidered, be of value and assistance in following the true import 
of the expression under this Act also. The same has, therefore,, 
been eited herein. 
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The word 'escape* as used in Section 34 connotes faifaiM 
by the taxing anthorities, to tax the income owing to accidental 
or deliberate omission by the assessee to declare it, or to some 
similar oironmstances. 1 Allowance paid by the assessee to his 
yoonger brother, member of an impartible estate, being an allow* 
able dednction, coaid not be said to be income that escaped 
assessment'. ^ A thing cannot be said to escape certain conse* 
qnences unless it is capable of facing or being subiected to those 
oonseqoances. ^ Hence where an Insnrance Co. started bnsmess 
in Hay 1924 and the first Aetoary Report was, under the Kales, 
prepared after four years, in 1923-1929, on the basis of which 
the company was duly assessed, its income for 1927*1923 
cannot be assessed on the same basis under Section 84, as having 
escaped assessment, for there was no machinery for calculating 
the income of 1927-1928 and the provisions of Rule 25 once 
framed being mandatory and having the force of law. t BO ' it 
stated that the expression ‘escaped assessment', used in Section 
34 has been differently interpreted by the different Courts in 
India and the point is not, therefore, free from difficulty. Most 
of these cases have been cited under note 4, supra with reference 
to the point involved therein, as indicating the scope of Section 
34. The interpretation put in these as also in other cases by 
the sevoral High Courts is Imefly noted below in Krishna 
Kishore v. Commissioner /. T. Punjab. ^ “The expression has 
been held to connote failure, by the taxing authority, to tax the 
income owing to accidental or deliberate omiseion by the assessee 
to declare it, or to some other circumstances. Income known 
or disclosed to the taxing authority which has been a s ses s ed 
was held as not included. Jn Burn and Company v. Commie- 
tioner Income tax Bepgal ® it was observed : — "The Commis- 
sioner seems not to have appreciated that the expression 
‘escaped assessment’ is not the same as ‘escaped from assess- 
ment’ and that upon the assumption that there was at one time 

(1) Dewsn Kuban Kiahora 14 L. 255. 6 I.T.C. 846: 1989 Lab. 281 

(2) JHd. 

^er JW Imt J, ia lAkahmi lasurancs Co. v. Comnaifsionsr 1. T. 
Puniab 5 I.T.C. 34 : 12 L. 757: 1981 Lab. 441. 

(4) Ibid. 

t5) fi I.T.C. 845. 

(«) 7 r.T C. 86. 
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Aa AMessmmtt of the inoome of Messrs. Born and Company nt 
the proper time, it %oold soa^oely be right to say that they 
escaped assessment in respect of that income at a latter period. 
In Rajindar Nath Mukerji v. Commiasiotier Income Tax, 
Bengal ^ Their Lordships of the Privy Council observed : — 
"The appellants, however, submit that this is a case of income 
escaping ajp^ssment within the meaning of Section 84 AssesS' 
ment, they argue, is a definite act, indeed the most critical act 
in the process of taxation. If an assessment is not made on 
inoome within the tax year, then that income, they submit has 
esoeped assessment within that year and can be subsequently 
assessed only under Section 84 with its time limitation. This 
invovles reading the expression ‘has escaped assessment’ as 
equivalent to ‘has not been assessed.’ Their Lordships cannot 
assent to this reading. It gives too narrow a meaning to the 
word ‘assessment’ and too wide a meaning to the word ‘escaped’. 
That the word ‘ assessment ' is not confined in the statute to 
the definite act of making an order of assessment appear from 
Section C6 which refers to 'the course of any assessment.’ To 
say that the income of Bum & Company which in January, 
1926, was returned for assessment and which though it was 
accepted as correctly returned and though it was erroneously inclu> 
ded in the assessment of Martin & Company has ‘escaped’ assess- 
ment in 1927-1928, seems to Their Lordships an inadmissi- 
ble reading. According to the Allahabad High Court, in a 
proceeding under Section 3-1, Income Tax Officer, and after him 
the Assistant Commissioner only deal with extra income which 
has not been assessed to income-tax. No jurisdiction is given 
to either of these Officers by Section 34 to make a new assessment 
for the purpose of taking the whole of that assessment under 
the Income-tax Act.’’ 

In Chotey Lall (R.B.) v. Commissioner Income Tax, U. P, ^ 
notice under Section 34 was issued upon discovery of a mistake 
of their by the Department as to super-tax. It was held that, 
taking the word 'assess' as meaning to determine the amount 
on which the tax is payable, no income has escaped 

«1) 7 I. t-cTTm 

(‘i) Kuhi Nsth BiMtis v. Comwinioaer I.|T. U, P. 4 l.T.C. 478. 

f8) 51. T. 0.466. 




192 SxoBss PaonxB Tax Aqt, 1940. tS. 19 

whea it oonld not be said that any poition of asseuee'a iaoDiae 
was not disoovered as income liable to be taxed. 

U Lu Nyo V. Commiaaioner Iticotna Tax Burma^ is im 
important case on the point. In this case, after an assessment 
bad been made for a particolar year on the assessee by an Income- 
tax Officer on the materials before him, another Incom>tu 
Officer in the following year porporting to proceed odder Section 
34, practically raised the former year’s assessment holding that 
his predecessor was wrong in taking a particular figure for the 
assessment of the assessee’s business. It was held that the 
second Income-tax Officer had no jurisdiction to do so. It was 
observed:— “The Income-tax Officer had no jurisdiction to 
revise the assessment for the previous year which was com- 
pleted and had become final. We are of opinion the assessment 
which he made was not under Section 34, but was, an attempt 
by one Income-tax Officer to go behind and revise the assess* 
ment made by the other Income-tax Officer in the previous year 
merely because he disagreed with bis predecessor’s findings 
as to the amount of the assessable income. In our opinion 
he had no jurisdiction to do so. The assessment cannot be 
sustained. The same question came up before the same High 
Court (Hangoon) in N, Burjorji v. [The Commissioner In- 
come Tax, Burma and in this case it was laid down that 
Section 34 was applicable to cases which either no assessment 
at all been made upon the person who received the income, profits 
or gains liable to assessment, or where an assessment had been 
made in the course of the year but some portion of the income 
profits or gains of such assessee for some reason or other had 
not been included in the order of assessment. It was ex* 

pressly remarked in that judgment that such income was 

income which bad eseap^ assessment in the year and fell 

within the ambit of Section 34 of the Act. 7%e /^nglo 

Persian Oil Co’s case ^ is another case where the 
meaning of ‘escaped assessment' were considered. In 
ibis case Rankin, C. J. observed:— "I see no way of 

1- T. f. 47. 

(»I h I. T. C. 270 

(8) 6 J: T. C. 419. 
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lioldiiig tiiat Seotion 84 is inapplicable to pnt right an 
assessment by which a deduction has been improperly allowed. 
Such a case is, may opinion, a case of income escaping 
assessment, not the whole income of the assessee but a part of 
it escaping assessment and there is nothing in Section 34 which 
limits to cases of non-disclosore by the assessee, of discovery of 
new matter by the Income-tax antborities or inadvertence as 
distinguished from erroneoas deliberation on the part of these 
authorities. In most cases of under-assessment of profits it 
could be said that the whole profits were assessed at a certain 
figure, but where that figure is shown to be less than the 
true amount of assessable profit, the balance has, in my opinion 
‘escaped assessment' within the meaning of these words as 
they appear in Section 34.” 

In Comminaioner Income Tax v. Sir Krifhan Chand 
Oojpati Dass, Raja of Parlakemedi ^ Sir Murray Coattt 
Trotter, C.J. {Beausley, J. agreeing) observed: — “It is said that 
‘escaped assessment’ must mean not that the question has 
been considered and decided in favour of the assessee, but the 
Income-tax Officer has omitted to consider the question at all, 
or was unaware of the existence of the property, now sought to 
be taxed, and, therefore, passed it over, and it does not apply 
to cases where the Income-Tax Officer, on consideration, 
came to the conclusion, ex-hypotheri an erroneous conclusion, 
that the portion in question was not assessable. It seems to 
me that that construction is forbidden by the alternative case 

put in the Section; “Where the income has been 

assessed at too low a rate” that cannot be a matter of mere 
inadvertence, that must refer to a deliberate assessment made 
by the Income tax Officer in the preceding year with knowledge 
of the facts and circumstances. It appears to me that a 
similar view most be taken of the previous words ‘escaped 
assessment' and that it applies to cases, where the Income Tax 
Officer has deliberately adopted an erroneoiis construction of 
the Act just as much as to a case where the Officer has not 
considered the matter at all, but simply omitted the assessable 
property from his view and from his assesment." This 
judgment was followed in the Anglo Persian Oil Go’s case. In 


(I) 31. T. C. 104. 
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Sundaresa Iyer ▼. Commissioner Income Tax, Madras ^ an 
nndMr-Msessment in respect of partioolsr sooroes of Income 
'wes held to be enough to proceed under Section 34, in a 23 (4) 
aesessment’a case. It would appear from the findings in all 
these cases cited above that the words ‘escaped assessment' 
have received various interpretations at the hands of various 
High Courts ^ variona times. And, it is particularly to be 
noted, that as is often the case in the matter of such interpreta- 
tions, the same has been guided and coloured, more or less, by 
the facts and circumstances of each case. This is amply borne 
out by the observations of Ragnekar, J. (of the Bombay High 
Court) made in a recent case (Commissioner I. T. Bombay v. 
Pirojbai) referred to and discussed at the end of this note 
infra. The learned Judge observed: — ‘In my opinion, a case is 
an anthcMrity for what it decides, and not what may seem logical- 
ly to follow from it, and expressions of opinion, even of eminent 
Judges, mnst be limited, unless there is a very strong indication 
to the contrary, to the facts which they had before them." 

Apart from the cases mentioned above, recently there have 
Wn decided a few cases on the point of the interpretation of 
the words 'escaped aasetsmeni' which are of great help and 
interest. In a Bombay case Gopal Vaij Nath Manoher v. The 
Commissioner Income Tax, Bombay, - assessees, carrying on 
sarafi business, but having no account books was assessed at a 
flat rate basis, under Section 28 (3) by the Income-tax Officer. 
The successor of the assessing Income-tax Officer, reopened 
the asse s s ment under Section 34 considering the flate rate of 
gold apfdied by his predecessOT (3^ to be low and raised it to 
lb%K The successor Income-tax Officer’s assessment was set 
aside as it was obswved by the High Court, that no proof existed 
that any income had escaped assessment. In the course of 
judgement Beaumontf C. J. however observed : —‘'We have been 
referred to a decision of the full Bench of the Bangoon High 
Court in U. Lu Nyo v. The Commissioner of Income Tax 
(7 l.T.C. 47) as supporting the proposibon that income from a 
pa rt ie nl a r source cannot be re-assessed under Section 34. 1 agree 

(I) 3I.T. C. 178. 

(3l ai. T. C. 278; 1885 Bom. 410: 59 B. «!•: 1986 l.T.B, U73. 
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with the aotoal decision in thi^ case which was one where the 
Income tax Officer of the snbseqnent year disa^preed with the 
estimates of the Officer in the previons year, hut in the conrse 
of his judgment the learned Chief Justice said that the 
Income-tax Officer had no jnrisdiction to revise the assessment 
for the previous year, which was completed and had become 
final. If that proposition is correct, it would confine Section 34 
to cases in which a source of income has escaped assessment, 
and that in my view confines the Section within too narrow 
a limit. 1 feel no doabt that if it were proved that Rs. 2,000 
had been received as income from a particnlar source, while 
the assessment was only Rs. 1,000 or if it were proved that the 
assessment was at a date rate of 3 per cent, whilst in fact profits 
at a higher rate had been made then income would have escaped 
assessment within the meaning of Section 34. That view was 
taken by the Calcutta High Court in The Anglo Persian Oil Co . 
(India) Ltd. v. The Commitationer of Income-tax, Bengal 
(G I.T.C. 419) and by the Madras High (.'ourt in The Raja of 
Parlakemedi v. The Commiaaioner of Income Tax, Madras 
(2 I.T.C. 104) with both of which decisions I agree. In rejecting 
enhanced assessment under Section 34 of the succeeding 
Income-tax Officer His Lordship concluded”; — "I guard myself 
against expressing any opinion, upon that the position would be 
if it were shown that the assessee had given false evidence or 
suppressed material facts and thereby induced the assessment 
made by the first Income-tax Officer. That is not the case 
here. The first Income-tax Officer knew or had the means of 
knowing that the price of gold was raising and with that fact 
before him he estimated the profits at a particular rate on sales, 
and the second Income-tax Officer does no more than say that, 
in his opinion, on the facts, the estimate of the first Income-’ 
tax OlBoer was obviously too low. That is not proof that any 
income escaped assessment or was assessed at too low a rate.*' 
This observation of Ragnekar, J. in this case, in his separate 
(though oonourrent) judgment summarize the entire law on the 
point as evc^ved out of the case-law above noted, and otherwise 
existing on the point. His Lordship observed — **Tbare seems to 
be, from the decided cases, two views taken as regards the 
meaning of this Section. One view » that the Section is used 
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id' correcting an assessment in which a dedaetion has beea 
tm|»op«rly allowed or a low rate has been calculated oir has been 
nnder-assessment or otherwise. The other view is that the word 
'escaped' refers to income which has actually escaped assess* 
ment and not to any income which has already been the subject 
of assessment. In my opinion, the first view is correct. The 
words of the Section are clear and upon the plain meaning of 
the Section there seems to be no reason to limit the scope of the 
Section. All that the Section means is that if in the taxing 
year the income assessed is not the whole of the income of the 
year of assessment, then, within a time limit provided in the 
Section, it is open to the Income-tax anthorities to revise it, 
whether the assessment previously made was inadvertent or 
was due to a wrong allowance or improper deduction or a low 
rate.” His Lordship differed from the view taken in the Bnrma 
case cA V. Lu Nyo where it was held that it was not open to an 
Income-tax Officer to go behind and revise the assessment made 
by his predecessor which was completed and had become final. 
'"In my opinion, the remarks of the learned Chief Justice in 
tihat case in the last paragraph at page 121 are too wide and do 
not correctly represent the meaning of the Section”. 

His Lordship also agreed with the view taken in Anglo- 
Pertian Oil Co's case (6 I.T.C. 419 cited above). 

In Amir Singh Sher Singh’s ta Punjab caae) decided 
by three Judges of the Lahore High Court, the judgment 
of ^e dissenting Judge {Dalip Singh J.) while dieeoisiog 
some of the case-law above cited alrody, throw a flood of light 
on the expression 'escaping asseeament’ as interpreted by the 
Privy Conncil. The learned dissenting Judge, in his dissent* 
lent judgement, while re-capitnlating the facts in a liwid 
manner, discussed at lengA the P. C. judgement in Bajendra 
Nath Muierjee’s case. His Lordship observed that in Their 
Lordships view the word 'escaped' twas not to be read in the 
widest sense, that the word was capable of bearing and thit it 
seems that Their Lordships intended to bold that the word 
'eacaped' is equivalent to 'elude noliee' in the coutee of asses s* 
■aent, and did not mean bad avoided being aweesed. Bia 
Locdship discossed the view taken in La^thiram Bamnt JjoM 


(1} 81. T. C. 196: 19861^.861. 
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Nathtmi V. Commiaaiofter /. T., Bengal (5. 1. T. C. 114) and 
alto pointed out that Section 95 of the English Act, 1918, 
(referred to by. the Jndges who decided Amar Singh 8her 
Singh's case) did not throw any light on the point. Observed 
His Lordship with reference to this : — “It is clear that the 
words ‘profit omitted’ do not cover a case of this kind where the 
lnoome*tax Oflicer has rightly or wrongly given deliberation 
to the subject and has rejected the income from assessment on 
the ground that the income belongs to some person other than 
assessee. If Section 34 was intended to mean that whenever 
an income had not been assessed in a final assessment order 
owing to some mistake of fact or law by any Income-tax 
authority or by any omission or default on the part of the 
amessee, the Income-tax authority could review bis previous 
decision or make a demand for a return on the assessee, it seems 
to me that it could easily have been expressed in that manner. 

Eeferring to Section 195, English Income-tax .\ct, the- 
Honourable Judge pointed out that there is nothing to show that 
the intention of the Jjegislature was to shape Section 34 on the 
model of Section 125 of the English Act. 1 would, therefore, 
wi^ great deference to the learned Judges who decided that 
ease, express my respectful dissent from the reasoning of that 
case. That case, however, on ite facts is clearly distinguishable. 
It was a case of an Income Tax Officer wrongly deciding tbat- 
certAin deduction allowed should not have been allowed. Now, 
Srhile Section 125 of the English Act appears to expressly 
provide for that case, for the reasons I have given, I do not- 
think that the words ‘escaped assessment’ cover that kind of 
ease at all. It seems to me, further, that that case was wrongly 
decided because assessment means the course of assessment. 

The course of assessment involves both the caluclation of' 
the income and the charging of the income. In order to escape 
assessment an income must avoid both calculation and charging. 
In the case whore a deduction has been wrongly allowed, the 
inoome has possibly escaped being charged, but has not escaped 
oaloulation. It is true that the arithmetical result is the same, 
but that is not the same thing as biding that the ealoulatkm. 
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never took place. I can see no distinction arising lietveen n 
mistake of fact and a mistake of law on the part of the Income- 
tax Officer on the words of the Statute. If, therefore, this 
mling were correct, it would be open to the lnoome>tax Officer 
to revise bis decision on the ground of any mistake of fact or 
law. This appears to me to go beyond even the provisions of 
Section 125 of the English Act. It is opposed to the decision 
in U, Lu Nyo v. Cotnmisnoner of Income Tax, Burma 
(8 I. T. C. 47) which was conceded to be rightly decided by the 
learned Counsel for the Income tax antbority. 

The position as revealed so far by the decisions on the 
point of the applicability of Section 34 of the Income Tax Act 
as has been rightly observed by His Lordship Bagnekar J. in 
Gopal Vaij Nath's case (8 I. T. C. 273 cited above) is that 
there are two views as to the applicability of the Section, one a 
narrow view and the other a wider one. The narrow view is 
that the Section applies only in - correcting an assessment in 
which a deduction has been improperly allowed, or a low rate 
has been calculated or there has been an under assessment 
other assessment otherwise. The other, the wider view, is that 
the word ’escaped' refers to income which has actnliy escaped 
assessment,^ upon which there has been no assessmeut at all (sooh 
as the one in respect of which no notice under Section 22 (2) has 
been issued as was the case in the last Bombay case of Pirojbati 
and not to any income tehich has been the subject of assesxmetU 
already. The learned Judge who made the above analysis of 
the two view.points on the question agreed with the first view 
-observing. “The words of the Section are clear and upon the 
plain meaning cd the Section there seems to be no reason to 
limit the scope of the Section. The same has in etloot, 
been the view taken in the Bombay cases of Gopalji Vaij 
Nath (8 L T. C. 27S), Commissioner /. T. v. Pirojbai (1936 
Bombay 2 14). the views of the Honourable learned Judges who 
•decided both these Bombay cases having been the same. This 
view has also been shared by the Lahore High Court Judges who 
decided the two cases of Amir Singh Bher Singh (8 I. T. 0. 196) 
and Madan Mohon Loll (8 I. T. C. 418) and who also happened 
In be the* same in both the eases (the Bononntbie Dalip Singh J. 
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tii« third Judge of the fall Bench in Madan Mohan LalVs case 
4it»*nting) while, ae already obaerved, the facte of each case 
haVe been ite own, the main point of law resolves itself into 
this. Whether a limited or a wider interpretation is to be pUt 
on Section S4 so far as the expression ‘escaped assessment’ is 
conoexed. The view of the two High Courts, Bombay and 
Lahore, jost cited above is that there is no reason to limit the 
scope of Section 34. In ' Rajender Nath Mukherjeo's case, 
however. Their Lordships of tbe Privy Conncil point out that- 
if 'has escaped assessment*, is to mean ‘has not been assessed* 
Their Lordships cannot assent to this reading as it gives too 
narrow a meaning* to the word ‘assessment’ and too wide a 
meaning! to the word ‘escaped’. 

7. Within iiva years: — The limitation for taking action nnder 
Section 15 has been fixed at five years as against the four or 
eight years nnder Section 34. The period is to count from the 
end of the chargeable accounting period in question. 

8. Notice: — The issue of notice is a condition precedent to- 
the taking of proceedings under the Section. The notice should 
contain all the particulars required by Section 13 of tbe Act. 
The case law under Section 34, on tbe point of ‘notice’ may 
also be of interest utility, hence it is cited herein. 

In Bum S Co. v. Commissioner I. T., Bengal > the notice 
was in the form of a letter insteeui of being in tbe common form 
prescribed by the Central Board of Bevenue, but, in fact, all 
the details prprid^ ^be form of notice had been dealt 

with in the letter, Sr^ntvas Aiyangar, J. in holding the notice 
to be good in form observed : — “It is to be observed that there 
is no standard form of notice prescribed in Section 34 itself. All 
that the Section requires is that a notice containing all or any 
of the requirements which may be included in a notice under 
sub-section (2) of Section 22 shall be served. Mr. Sundaram in 

t It is clear from jndgmeDt of Privy Council that word 'eecaped* ia 
not to Im given ita widest meaning "per Dalip Singh, J. diaaentiate in 
liadan Mohan Lai eaee 8 I. T. C. 414, (487). 

(1)7 I.T.O. 88:<^l«84 Cideetta 515:. 1834 1.T.R Sa 




Excess Peorts Tax Aoxi 1940. 




L&18 


his well knowQ text botdc, “The Xsiw of Inoome^taz in IndiA" 
8rd Edition at page B44 says : “If the information on whida 
the supplementary assessment is proposed to be made has 
already been famished by the assessee himself though in some 
other connection, and it has also been verified by hini, it is 
strictly speaking unnecessary for the Income-tax Officer to 
issue a notice, thouKh iu practice, the assessee is probabl;^ given 
an opportunity of being heard, on the analogy of tha provision 
in Section 35. We are quite satisfied that the form 6t tha notice 
which was given on Slst March 1931, was sufficiently and 
properly complied with the requirements of Section 31 of the 
Income-tax Act.’’ 


In Commissioner Income Tar, Madras v. A. It. Sunderesa 
Aiyar ^ it has been held that a notice under Section 34 need 
not specify the detailed grounds on which the assessment wM..^ 
proposed to be reopened. In Nawal Kishore Khairati JLadl ▼. 
Commissioner Income Tax, Punjab the assessee was being 
treated as agent of a non-resident* firm of Jaipur State under 
Section 43 but no order declaring them as such was passed, in 
consequence of which notice issued ; under Section 22 (2) was 
invalid. Proceedings under Section 34 also were held to l>e invalid 
as the Income-tax Officer tried to evade issuing a fresh notice 
under Section 22 (2) In Ramjidas Mahaliram v. Commissioner 
Income Tax, Bengal 3 a notice containing the words 'the 
Income-tax OflScer has reason to believe’ was held to be 
sufficient. 7« Naval Kishore Khairati Ball v. Commissioner 
Income Tax, Punjab* it was held that the provision in Section 
84 as to the service erf notice to the assessee within the prescribed 
period of one year controlled also the power of review of the 
Commissioner under Section 33. Where the assessee shows 
loss in business in a particular year and is consequently not 
assessed, but subeeqently the income-tax anthoriticn getting 
certain information as to the assessee’s income in that year. 


(1» 2 1. T. c. t7a. 

<2) 4 I. T. C. 409 : 1^4. T. R. 560. 

(.s> J».io I. T. II. 25: ea e. toil. 

(4) thL T, r S66 JSS6 l*i Sjy ; /. B. SST P. R. 1107. 
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serre him ^th a notice nnder Semion 84, notice is legal. ^ 
Kote the use of the word ‘may* in connection with, the issuing 
of notice nnder Section 84. On the face of it, the nse of the 
W(ffd *may’ shows mere discretion to issne such notice or not. 
That, however, it is not so. Once the Income-tax Officer 
decides to proceed under Section 84 he must issue a notice to 
the asseesee and follow the same procedure as in the case of 
origipal assessment. That is evident from the particulars of 
notice required to be the same as these under Section 22 (2). 
Any particulars beyond these cannot be required to be proved 
under Section 34 though they may he required under Section 37 
of the Act. Default in compliance with notice nnder Section 34 
will involve the consequence of an assessment (or re-assess- 
ment) under Section 23 (4 j . Assessee having two dififerent 
branches of business made a return showing income from both. 
On a notice being served under Section 34 requiring him to 
furnish*the return of one of the branches, the assessee merely 
{Minted out that he had already submitted a return of both the 
branches t>f his bnstness. This wa? held not to be a compliance 
with notice under Section 34 •* . Once a notice under Section 34 
has been served on the assessee and a return hied by him in 
response thereto proceedings may. on his death, be continued 
against bis successor, without the issue of a fresh notice -t. 
“A notice under Section 34 need not B{>ecify the detailed grounds 
on which it is proposed to re-open the assessment.’* Form of 
notice is to be found in the Kules. 

9. May procaad to assess ox ro-assass : — The same words 
have been used in Section 34 Income-tax Act. The case law, 
therefore, under the said Section may be of use and is, therefore, 
cited herein. Proceedings of assessment and re-assessment 
under Section 34 may be taken against partners of a firm 
individually, irrespective of the firm’s liability to assessment. 6 

<l) V»r Bkan Bunin Mall V. t'ornniiasioner I. T., Punjab 5* 1. T, C. 
2'i5 ; 1936 I.*h. 7fi0 : 1986 I. T K. 11 1 

<S) Kadarnath Kaaria I.aI v. Comniiaaioner . 1. T., Bangal 53 C. 

: 1981 Cal. IW ; 4 1. T. C. 407. 

f3) Itamchaoder Kaabi Nath v. Commiaaionar I. T. B. A 5 1. T.C58. 

(4) Commisaionor 1. T. Mad. v. Nachalachi 1996. Mad. 68. 

(5) Para. 101 (44) I T. H. 

(^) Bum A Co. V. Commissioner loconte Tax, Punjab* I.T.C! I85 (141) 
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On the same principle, where proceedings under Section 84 
against a firm fail for want of juriadiotion and fresh ones are 
time>bairred they may lawfully be taken against partners.^ The 
powers of the Income-tax Officer to assess or re-assess under 
Section 34 are limited by the terms of the Section which give 
no general power of revision to the Income-tax Officer who 
reopens the assessment in respect of which he has no reason to 
believe that the assessee has been under-assessed. The power 
of the Income-tax Officers under this Section of the Act include 
judicial powers e. g., to issue commission, for examination of 
witnesses etc. There are no words in Section 34 empowering 
an Income-tax Officer to determine the existence of preliminary 
state of facts. An Income tax Officer should not levy penalty 
under Section 2d when the return in compliance with a notice 
under Section 34 shows true income though he had originally 
in his return under Section 22 (2) showed an incorrect income. ^ 
Where, however, the return filed on notice under Section 34 is 
proved to contain an incorrect income, penalty may be levied, 't 
Orders of assessment or re-assessment under Section 34 may- be 
dealt with in appeal only as to the part of income that bad 
escaped assessment and should not deal with the original 
assessment.-^ 

10. And the proviaione of thia Act ahall apply : — These 
words mean that assessment has to be made as under Section 14 
of the Act and the notice is to be treated as one under Section 
13 ante. 

Section 16. // the Excess Profits Tax Officer, the 

e—mrt . Appellate Assistant Commissioner or the Commission- 
er, in the course of any proceedings under this Act, is satisfied 
that any person has, vithout reasonable cause, failed to furnish 
the return required under sub-section (7) tf Section 13, or to 
produce or cause to be produced the accounts or documents or 
either evidence required by the Excess Profits Tax Officer under 
sub-section (2) of that eBction, or has concealed particulars of 
the profits made by or capital employed in the business, or has 

<l) Nh«>u c;h«Dd V. Commissioaer I, T. Paajab 6 1. T. O. 206 

<-i) 1986 I. T. K. 25. 62 C. lOH. 

(9} Msya Ram Duraa Persbad v I. T. 5 1. T. 0. 471. 

(4) Oura Charitn in ra i9Sl Ail. 421 : 53 A. 416. 

(5) 101 LT.M. alto Kaeshi Nath Bacl* CanuoiMioaar 1. 
T. 4 1.T.C.472. 
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deliberately furnished inaccurate particulars of such profits 
or GOpUal, he may direct that suoh person shall pay by way of 
penalty, in addition to the amount of any excess profits tax 
payable, a sum not exceeding — 

<a) where the person has failed to fumislt the return 
required under sub-section (7) of Section 13, the 
amount of the excess profits tax payable; and 

(b) in any other case, the amount of excess profits tax 
which would have been avoided if the return made 
had been accepted as correct : 

Provided that the Excess Profits Tax Officer shall not 
impose any penalty under this Section without the previous 
approval of the Inspecting Assistant Commissioner. 

Previous Law Section 12, Excess Profits Dnty Act, 

1919 


Analogous Law : — 

(a) Indian : — Section 29(1) Income-tax Act, 1922, (amend- 
ed), 1939 Only the amount of penalty given in 
clause (a) and (b) is different from that to be levied 
under Section 28 Income-tax Act. Under Section 
28(1) (c) the provision is sub-section (6) of Sec- 
tion 28. 

(ft) English : — R. 4, Part Ilf, Finance Act, 1937 relating 
to National Defence Contribution, the provisions whereof 
have been made applicable to Excess Profits Tax in United 
Kingdom, contains provisions penalizing default in submission 
of return of profits. The said rule runs as under : — “If any 
person withont reasonable excuse contravenes or fails to comply 
with any of the foregoing provisions of this Part of this 
Schedule, he shall be liable on summary conviction to a fine 
not exceeding five hundred pounds, and, in a case where he 
fails to comply with the reqnirements of paragraph 2 of this 
Part of thia Schedule, to a farther fine not exceeding fifty 
ponndg for every day on which the failnre continues.’’. • 
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Scope : — Penalty under this Section (jnst as under Section 
28) is leviable in the coarse of any proceedings under this Act. 
As in the case of Income-tax return, so here, the returns of 
profits for assessment to Excess Profits Tax must be verified in 
the prescribed manner and any false statement in any such 
verification would be an offence punishable under Section 23 
of this Act, which corresponds to Section 52 Income Tax Act. 

There is no such provision in this Section as exists in 
Section 28 (4\ laying down that there will be no prosecution for 
offence when on the same facts penalty has been levied. (See 
Section 25 post.) 

Nor does Section 23 make it clear. In a case under the 
Income-tax Act it has been held that the rejection of an 
assessee's account and basing the assessment on estimate of 
income does not debar an Income-tax Officer from proceeding 
under Section 28 (corresponding to this Section 16 of this 
Act . The ingredients that go to make up the conditions 
precedent to the infliction of a penalty are: — ( I ) the Income- 
tax Officer, in the course of a proceeding, must be satisfied 
that an assessee has deliberately furnished inaccurate par- 
ticulars of his income, and has thereby returned it below 
the real amount ; (2) there must be a determination by the 
Income-tax Officer that the assessee has furnished inaccurate 
particulars of the income, and (3) a refusal on the part 
of the Taxing Officer to accept the income returned, as correct. - 
An enquiry under Section 28 includes the allowing of evidence 
to be introduced by the assessee in order to determine that real 
income disallowing such evidence being illegal. ^ Penalty 
under Section 28 can be imposed only when the proceedings 
out of which assessment has been made (be they under Section 
34) sre legal and valid and not when they are invalid.^ 

(1) MiiUi Penhad v. ComniiMioD«r Inoome Tsx 10 1 T. C. 191. 

(21 Msyaram Durga Pertbad v. ConmiMioiier I. Tax, U. P. 5 1. 
T. C. 67. 

(3) A. A. K. Concern v. rommiaatoner Income-tax, Burma 11 B. 75 
Banr R. B. 6 1. T. C. 886. 

(4) S^eifc Abdal Kadar A Co. v. Connnieaioaer Ineome-tax, JUadraa. 
B 1 T. 0. 879: 1997 Mad. 1938. 
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Looking the principle of the Excess Profits Tax Act, the 
principle of the above ralings should in the face of it be appli- 
cable to Excess Profits Tax Cases. 

Appellate Assistant Commissioner : — 

An Appellate Assistant Commissioner is competent to 
levy penalty while hearing an appeal, while there is a gross 
mis-statement of income. This is so under the Income tax Law t 
and must bold good under the Excess Profits Tax Act also. 

Commissioner : — A Commissioner may also impose penalty 
where none has been imposed either by the Income tax Officer 
or the Appellate Assistant Commissioner. This original order 
of the Commissioner is final, not subject to reference to the 
High Court under Section 66. - A commissioner conld not, in 
deciding that the imposition of penalty by Assistant Commissioner 
was illegal, re-impose it himself. 3 

In the course of any proceedings under tlxis Act; These 
words, taken from the Income-tax Act (as amended) widen the 
scope of the Section so as to embrace all proceedings t. r. proceed- 
ings under Section 15 (profits escaping asse8sment\ proceedings 
in appeal and revision (under Section 17 and J6} repayment 
under Section 7. 

The term 'any' is limited to the proceeding m band at the 
time before the Income-tax authority. This was a case where 
the income revealed (though wrong in Section 23 proceedings) 
was correct in Section 34 (I. T. Act) proceedings (corresponding 
to Section 13 and 15 of Excess Profits Tax Act). Converse 
was the case of Batuk Prasad wherein income, was 
avoided in Section 34 corresponding to Section 15 of this 
.\ct. Penalty was levied in the case. Penalty should not be 

U) I’ltis Khid Snnniiah v. Cominissioner Income tax, lladrM 49 11. 
Hai ; l»i7 M*a. 49 : J 1. T. C. 19H(} (197). 

(9) Juttci Hh»c«t RaniRwUr v, Commisaioner 1. T. B. 4t O. 1990 
P»l. Ii« ; a 1. T. O. 418. 

(9) Benaraidaa v. Cominiaaiooer I. Tax Punjab 1936 Lah. 585 : 19a«l 
1. T. H. 917. 

(4) Maya Ham Dur^a Perahad v. Oommisaioner Income Ux U. P. 5- 
1. T. C. 471. 

(5; 6 1. c. T. laa 
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levied wherein proceedings under Section 34 (corresponding to 
Section 13) asaessee showed a correct amount of income. ^ 

These words have been retained in the amended Income*tsx 
Act, also, in a recent Punjab ruling, it has been held that sub- 
section (1) of Section 28 is not happily worded and that for want 
of clearness and precision in the language disputes arise. 
Though the Section has been re-cast by the amending Act, 1939, 
yet the ambiguous words t. e. in the course of proceeding under 
the Act are still there. Even according to the Section as it is 
standing now once proceedings under Section 28 have been 
within the time prescribed, penalty order can be passed even 
after the passing of assessment order as to payment of tax. - 

Is satisfied ; — In a Burma case under Section 28 Income- 
tax Act, relating to penalty, it was observed by Page C. ./. in A. A. 
B. Concern v. Commissioner Income Tax. ^ 

Section 28 relates not to an assessment of income for the 
purpose of income-tax, but to the imposition of a penalty for 
making a deliberately false return of income ; and by taking 
proceedings under Section 28, the assessment of income for 
income-tax can neither be altered nor affected. Under Section 
28, however, whether a penalty ought to be imposed and, if so, 
the amount of penalty, are matters that, subject to Section 30 to 
32, lie within the discretion of the Income tax Ofhcer and upon 
these questions the assessees are entitled to be heard [Section 
28 (3) ]. In my opinion in such an enquiry evidence adduced 
by the aissessee purporting to disclose the real income of the 
assessee is relevant and admissible not for the purpose of vary- 
ing or affecting the assessment made for the purpose of impos- 
ing the tax under the Act. but in order to show either that no 
penalty ought to be imposed, or that the amount of the penalty 
ongbt to be !<.>s 3 than the maximum prescribed nnder Section 28. 

The principle of the above case must be applicable under 
Section 16 of this Act also. The words 'is satisfied* being the 

aame. 

(1) tlay* Ram Dnrfca Pd. r> I. T. C. 471. 

(3) Virbhnn Banai Lai v. CommiMionar Income-tax 1988 Lab. 749. 

(8) 6 1. T. C. 388 : 11 B. 76 : IWtO Bang. 60. 
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“Satisfied" mast mean satisfied by evidence to be addooed 
by assessee purporting to disclose his real profits. 

Without reasonable cause: — “Under Section 28 of 
Income*!^! Act, if there was any reasonable cause for not 
having made a return in response to notice, then no penalty 
can be executed. And if a person is illiterate and has not seen 
the public notice that clearly is a reasonable cause, and so 
penalty can be executed. The above was the observation made 
in the Assembly in the course of debate on the Amended 
Section 28 (hy Mr. S. P. Ch.tinbers), 

The point of ‘compulsory returns’ in response to general 
notice published in {lapers in connection with which it was 
observed docs not come in wide regard to Excess Profits Tax. 
At the same time it may be said that the question of, a cause 
being reasonable or not is after all. one of fact to be determined 
with reference b) the facts of each case of at least a mixed 
question of law and fact, just like ‘sufficient cause’ under 
Section 27 Income-tax Act, 1922. • There has been a conflict 
of decisions on the iroint, one of the recent judicial pronounce- 
ment on the point Ireing that it is after all a question of fact 
which may at times be levied into one of law. - 

In a comparatively recent case, relating to the sufiiciency 
cause under Section 27 Income-tax .\ct, where the plea was 
the usual one of illness, supported by a medical certificate, their 
Ixirdships of the Privy Council agreed with the Income-tax 
Officer in not accepting the same as might cause. They 
observed: — “His application under Section 27 for cancellation 
of assessment was doomed to failure and his appeal to the 
Assistant ('oinmissioner under Section 30 was equally incapa- 
ble of success. The questions involved ‘were purely questions 
of fact indeed, one might say of self-evident fact, and no 
reference in regard to these should have been made under 
Section 66(2). No question of law was involved nor is it 
possible to turn a mere question of fact into question of law by 

(1) Ksiori Mai Kalyan Mai. v. CoiumiKatouer Income-tax U. P. 
3 I. T. C. 451. 

{•i) Bhawani Aabai v. Conmiaaioner 1. T., Punjab 1936 1. T. K. 
a->3. 
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aaking whether as a matter of law the officer came to a correct 
cODclusion upon a matter of fact The Jodicial Commissioner 
has boated the matter as a wrongful exercise of a judicial dis- 
cretion. Their Lordships are unable to appreciate this reason- 
ing." In view of this the principle iw laid down in S I. T. G. 
469 and 3 I. T. C. 451 no longer holds good. 

The plea that the books of the assessee (of Bihar and 
Orissa) that the books were in Bajputana and that the time 
allowed to produce the same was not sufficient was not enter- 
tained, although a post card was also produced to prove that 
the partner had gone on pilgrimage 1 Non-auditing of accounts 
litigation and illness ^ forgetfulness on the part of one 
entrusted with accounts ^ and non-production of details of 
foreign business and any documents in support thereof, 
accompanied with a bare allegation that the books were with 

the assesaee's brother in foreign territory were all 
held to be insufficient causes and the question was held to be 

one erf fact and not of law fit for reference to the High Court. 

The plea of non-oonfiimation of appointment as Keceiver, 
after service and acceptance of notice by him under Sections 34 
and 22 (2) (equal to Sections 15 and 13 of Excess Profits 
Tax Act, 1940) followed by one under Section 23 (4) was held 
to be insnfficient. ^ Invalid service of notice was held to be 
sufficient cause in a Madras case (Abdul Kadar & ('o. 2 I. T. C. 
372 : 1928 Mad. 257). It is after all a matter of exercise of 
right discretion to judge whether a cause is sufficient or 
reasonable. The test has thus been laid down by Sir 
Arnold White C- J. in a Madras case 7 “The test is — has the 
discretion been exercised after appreciation and consideration 

(1) Chiranjimal Govind Pranad r C'oniniiuioDpr Income-tax 
H. *. O. 5 I. T. C. 2a 

(2) Mxnbhum Transport Co. Ltd. r. Comraissioner Income-tax 
B * O, 6 I. T. C. 208 (207). 

•7 I. T. C. 368: 1031 I. T. B. 308. 1934 Lah. 48.3. 

(3) Nanhe Mai Jankitlns v. Commisaioner locome-tax Puojab 

(4) Lalit Kishan Mitra In r«. 4 I. T. C. 467. 

(5) Bbawani Sahai v. Commisaionor I. T. Panjab 6 I. T. C. 222. 

(6) A. 1. A. K. firm h,v Official Breeiver ▼. Coinmtssioner Income-tax 
Banna 8 I. T. C. 195: 18.36 1. T. R. 97. 

(7) Kicbilappa Naicker v. Ramasojam Piilai 35 If. 167. 
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of all the facts which are material for the purpose of enabling 
the Judge to exercise a judicial discretion and after the 
application of the right principle to those facts ? If a discretion 
is exercised under these conditions and a certain conclusion is 
arrived at, that conclusion is an exercise of discretion judicially 
sound though an appellate tribunal might be disposed to draw 
a different inference from the facts*'. 


In another Madras case i the observations of Schwabe 
C. J. are equally apposite. His Lordships observed : - “When 
for some reason a man has not attended a case in Court and 
there is no sufficient explanation of his absence, the case, by 
reason of bis absence, is allowed to go ex parte. If he cornea 
to Court afterwards and asks that his case may be restored to 
file, the question to be considered by the Court is not whether 
by same human possibility, being wise after the event, he could 
not have got there in time or whether a man who studied his 
railway guide a little bettor, would not have got another train 
or taken another route, but whether a man honestly intended 
to be in Court and did his best though in his own stupid way 
to get there in time and once the Court is satisfied, and as was 
the fact in this case, that the man did try to get there and that 
he would have got there in time but for the intervention of an 
inevitable accident for which he was in no way responsible, it 
is the duty of the Court, in our judgment to set aside the 
judgment, mulcting, in proper cases, the delinquent man in 
costs. In all those cases, this universal panacea for healing 
wounds, as it has been called in England, will properly be 
applied. It is not right in cases of this kind that the man 
should have his case disposed of without being heard. These 
Courts are here so that people who have cases can have those 
coses heard and determined, and it should never be the intention 
of the Court that a man should be deprived of a hearing unless 
there has been something equivalent to misconduct or gross 
negligence on bis part or something which cannot be put right, 
as far as the other side is concerned, by making the man to 
blame pay for it.*' It is notable, that the expression 'reasonable 
opportunity* used in Section 27 Income-tax Act is also allied 


>. AraocbalMii v. Subnunius AjyKr 46 M. 62, 63. 
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cl<wely to, if not Bynonymons with, that of reasonable or sufficient 
cause. It implies that sufficient time should be given to the 
assessee to comply with the notice issued by the department.! 

Whether there was a reasonable opportunity allowed is a 
question of law in certain circumstances.'-! 

The burden of proving sufficient cause lies on the 
assessee.!! 

Concealed: — Whereon the facts ..the assessee at 

first shows receipts of interest as loan in his account books, made 
available to the department but later reverses them and finally 
closed the loan account in the assessment year but does not 
show the receipts in the previous year; held that it was not 
necessary for him to show the receipts when the account was 
finally closed and that, therefore, he is not guilty of having 
concealed his income and as such not liable to pay penalty . ! 

Daliboratoly: — The use of the word ‘deliberatdy’ gives 
a latitude to the assessee. The burden of proving deliberate 
intent obviously be on the department, .\ccideotal mistakes, 
■ct ooutse, are not pendized by law. Penalty may be levied 
for filing an incorrect return deliberately even where the 
subsequent return is correct and assessment is made thereon."^ 

Pzdhti or Capital ~ These would be the profits or capital 
as determined according to the Rules laid down in the schedule 
1 A III to the Act. 

(a) Th« amount of EzeaM Profits Tax payable: — There 
was a motion in the Assembly to reduce the amount to one- 
fourth and to fiz the maximum limit of penalty to be Rs. 10,000. 
It was said 'Under clause 16, certain penalties are provided 

1. ijMcbidsnand Sioka y. CommiMiooer locoiae'Uz B. A O. 1 1. 
T. C. 362 : 3 P. 664. 

2. IM. 

3. Abda] Bar; v. Cooamiaaiaoer locoma-taz. Burma 6 P T. C. 
362; 134. 

4. 1 1. T. C. 12 ; 1986 AIL 272 : 1936 1. T. VL 189. 

6. A maacha lam Cbettyar (A.. B If. A. L. A. «. C. 1. T. Mad. A 
I. T. C. mC 
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/or two acts. One is, if, withoot reasonable cause the asseesee 
fail to fnrnish the return required, under subjection (1) of Section 
13, and the other relates to furnishing deliberately inaccurate 
particulars, profits or capital. Under these circumtancea 
it is laid down that in the first case the penalty 
proposed to be levied is the amount of excess profits payable, 
and, in the other cases, he is liable to penalty of 
the amount of excess profits tax which would have been 
avoided if the returns bad been accepted as correct. 
Then, further on in sub-clause (2) of this Section, an attempt 
to avoid the prosecution for an offence is made. It has not, 
however, been made clear whether the offence under any 
other penal law of the country, will be applicable or not. This 
was the discussion this morning in relation to another clause, 
and I understand that the Government are willing to make 
it more clear than it is at present in clause 2. My amendment 
refers to this that the maximum penalty should be fixed as one 
fourth of the excess profits tax and that too should exceed the 
limit of ten thousand rupees as a maximum. I know that 
it is not always the maximum that is imposed in all 
cases. The discretion is left. The circumstances of the 
case govern the penalty that is levied. But. taking all the 
circumstances into consideration one fact is clear that ten 
thousand rupees is sufficient penalty for any such 
negligence or offence which may be discovered later 
on by the taxing officer. I suggest, therefore, that in the 
circuratances the majesty of the law will be fully vindicated 

by the maximum penalty being at rupees ten tbosuand.' 


On an opposition the motion was negatived. Another motion to 
reduce the penalty to one half was also negatived. 

(bl R«tax& Mad* : — These words mean a r^urn made 
by the assessee himself. At least, this is the interpreta- 
tion put on similar words, ‘retamed by such person’ used in 
Beetion 28 Income-tax Act. Consequently, a return filed by an 
agent of asseasee has been held not to be binding on him and the 
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penalty levied in sach a case has been held to be improper. 1 

Profits, like income, would mean profits net after due 
deductions, hence where a deduction not allowable is claimed, 
it is a case for penalty. 

All the above cited case law has been taken from Section 
28 Income-tax Act, 192-2 (as amended 1939) and must appa- 
rently held good in case of Excess Profits Tax also, the pro- 
visions of which in Section 16 are nearly the same as those of 
Section 28 Income-tax Act, and involve the same principles. 

Proviso : — This proviso is the same as sub-section (6) of Section 
28 Income-tax Act. It has been newly added to the latter 
Section by the 1939 Amending Act. With regard to this the 
Enquiry Committee observed : — “To prevent indiscriminate or 
vexatious use of these powers, we r^Mmmend that the jwwer 
of imposing these penalties which is vested in the Income-tax 
OflScer should only be exercised by him, in the case of a penalty 
exceeding say Ks. 1,000, after obtaining prior sanction from his 
Inspecting OSicer.” 

Section 17. {!) Any person aggrieved hij a tiecision ma<ie 

in Pursuance of Section S, or objecting to the amount 
of excess profits tax for ichirh he is iinbh- as assessed 
by the Excess Profits Tax Officer or denying his liability to be 
assessed under this Act, or objecting to any jKnalty imposed btf 
the Excess Profits Tax Officer, or to the amount of any tieficiency 
of profits as assessed by the Kxest Profits Tax Officer, or to the 
amount allowed by the Excess Profits Tax Officer by way of 
relief under any provision of this Act or to any refusal by the 
Excess Profits Tax Officer to grant relief may appeal to the 
Appellate Assistant Commissioner . 

Provided that no appeal shall lie ayaituU a determination 
of the amount of the profits of any standard period where thoee 
profits'have been determined in accordance with the first proviso 
to rule 1 of the First Schedule except in respect of adjuatnsent 
made under the provision of that Schedule : 

L 8. Uohd. 31«hdi v, Commissinisr Jneoaw-tax, U. P. ft C. P. 
8 L T. C. ill: 19H6 Oudb 508 ; 1836 O. W, S. 490 1885 L T. E. 80J. 
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Provided further that no appeal shall lie under this 
Seetion against any appointment made by the Excess Profits Tax 
Officer under the proviso to sub-section '5) of Section 8 or against 
any decision of the Board of Referees under sub~seetion (3) of 
Section 6. 

(2) An aPfeal shall ordinarily be presented within forty- 
five days of receipt of the notice of demand relating to the assess- 
ment or penalty objected to, or in the case of an appeal against 
the assessment of a deficiency of profits, within forty-five days of 
the receipt of the copy of the order determining the deficiency, or 
in the ease of an appeal against the amotint of a relief granted 
or a refusal to grant relief, within forty-five days of the receipt 
of the intimation of the order granting or refusing to grant the 
relief, but the Appellate Assistant Commissioner may admit an 
appeal after the expiration of that period if he is satisfied that 
the appellant had sufficient cause for not presenting if within 
that period. 

(J) An appeal shall he in the prescribed form ami shall he 
verified in the prescribed manner. 

(4) The Appellate Assistant Commissioner shall hear and 
determine the aPfteal and, subject to the provisions of this Act, 
shall pass such orders as he thinks fit, and such orders may 
include an order enhancing the assessment or a penalty : 

Provided that an onler enhancing an assessment or penalty 
shall not l>e made unless the person affected thereby has been 
given a reasonable opportunity of showing cause against such 
enhancement. 

(5) The procedure to be mlopted in the hearing and deter- 
mination of appeals shall be in accordance with the rules made 
in this behalf by the Central Board of Revenue. 

Previous Law : - Section 8 Excess Profits Duty Act of 

1919. 

Analogous Law: — (1) Indian '. — Sections 30 and 31 
Inoome>tax Act 1922 (amended) 1US9. 
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Th« provisions of sub.seciioa (1) to Section 17 are nearly 
the same as of Section 30, Income Tax Act, 1932 (amended 
1939) mutatia mutandia sab-section (4) and (5) contain pro^ 
visions similar to Section 3 1 of Income Tax Act. briefly put. 

English Section 21 Finance Act, 2 of 1930. 

The Regulations dated the 30th November, 1939 made 
*re as under : — 

1. Subject to the express provisions of the Act and these 
regulations, the enactments of the Income-tax Act, 1918, and 
Finance Act, 1925, enumerated in the Schedule to these Regu- 
lations shall, with the modifications therein described, apply 
to the assessment and collection of excess profits tax, and the 

hearing of appeals in connection therewith. 

2. Notice of assessment shall be served on the person 
-charged or the person in whose name he is charged. 

3. A notice of assessment or a notice reqoiring a return 
under the Act may be delivered to the person on whom it is 
intended to be served, or served upon him by post. 

Service by post in this regulation shall have the same 
meaning as in the Interpretation Act, 1889. 

4. Any person dissatisfied with any assessment made 
upon him may at any time within 30 days from the date of 
service of the notice of assessment, or within such farther tim6 
sa the Commissioners of Inland Revenue may allow, give 
notice to the surveyor named in the notice of asseasmedt 
of his intention to appeal against the assessment, and 
every such notice shall specify the grounds of appeal and 
in England, Scotland and Wales, whether the appellant desires 
that the appeal shall be heard by the General Commissioners 
or the Special Commissioners. I’rovided that if on the hearing 
of the appeal the appellant desires to go into any ground 
appeal which was not specified in the notice and the omission 
of that ground from the notice was, in the opinion of the Coip^ 
mi8sione#B hearing the appeal, not wilful or unreaeonaUe, fchoM 
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Commiasioaers shall not be precluded from allowiag the appd* 
lani to go into that ground or taking it into their consideration. 

6 . With reference to any notice of appeal and to the 
hearing of an appeal, the General or Special Commissioners, 
as the case may be, shall subject to the provisions of the Act 
and to any Regulations made thereunder, have all such powers 
in relation to any matter of appeal as are possessed by them 
in relation to notices of appeal and the bearing of appeals under 
any Act for the time being in force relating to income-tax. 
The General or Special Commissioners shall certify in writing 
to the appellant and to the Commissioners of Inland Revenne,. 
after determining any appeal, their decision and the smonnt, if 
any, by which any assessment has been thereby altered. 

6. The ('ominissioners of Inland Revenue may be 
represented at the hearing of an appeal by any person 
nominated in that behalf by them and any person so nominated 
shall have the same powers with reference to appeals as may 
for the time being be exercised by a surveyor with reference to- 
appeala relating to income-tax. 

7. A Surveyor may for any purpose in connection with 
the assessment and coUectiou of tax and the hearing of appetds 
make use of, or produce in evidence, any returns, correspondance,. 
schedules, accounts, statements or other documeute to which 
he has had or may have lawful access for the purposes of income 
tax or national defence contributions, and shall have the same 
right to examine all accounts, schedules and statements 
furnished to the General or Special ('ommissioners as he bas- 
in the case of appeal relating to income-tax. 

8. Any barrister or solicitor or member of an incorporated 
society of accountants may be heard by the General or Special 
(k>mraissioners on appeal. 

9. No ('ommissioner interested in his own right or in 
the right of any other person in any matter under appeal shall 
take part in or be present at the hearing or determination, 
thereof. 
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10. Any notices required to be given to the Commis- 
sioners of Inland Bevenue may be given either to the Commis- 
sioners at their principal office in London or to the Surveyor 
acting for the district in which the person giving such notice 
resides or carries on business. 

11. In these Begulations, unless the !context othera'iae 
requires, the expression ‘surveyor* means a surveyor as defined 
by the Income Tax Act, 19 18, and the Act* means the Finance 
(No. 2) Act, 1939. 

Scope Section 17. — Section 17 deals with appeals against 
assessment to Excess Profits Tax. Other allied matters, i.e. 
determination of liability to the tax or penalty imposed under 
Section 13 or the amount of deficiency (under Section 7) or 
relief allowed or refusal to allow the same are all covered 
by the Section and appeal would be to the .\ppellate Assistant 
Commissioner in all such cases also. 

In connection with the question of hearing of appeals 
by Assistant Commissioners and the suggestion of creating a 
tribunal, the matter was dealt with at large by the Enquiry 
Committee. Ultimately, the said Committee suggested the 
hearing of appeals by Appellate Assistant Commissioners. 

They observed: — “We agree, however, with those who, 
while pressing for a tribunal as on alternative to the Assistant 
Commissioners, conceded that their objections to the present 
system would be largely met by taking away all administrative 
duties from Assistant Commissioners having appellate 
jurisdiction. Such a course would also meet the Departmental 
objection that on points of difficulty the Income-tax Officer 
is unable to consult his superior officer. We recommend, 
therefore, that the Assistant Commissioners, exercising appellate 
functions should have no administrative duties and that the 
Income-tax Officers should be controlled by Assistant Commis- 
sioners acting as ‘Inspecting Officers' having no appellate 
((toctioiu. 

Given this sejiaration of the functions Assistant Coromis- 
aioners, we consider that the Income-tax Officer should bava 
the right to consult bis inspecting Officer openly and if neceataryi 
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to oblaiii iosbrootions from him bofore making an assessment. 
The Department should also have the right of being represented 
at the appeal before the Assistant Commissioner or before the 
appeal Tribunal, although the iright need not be exercised in 
all cases. It would be undesirable however, for Departmental 
references, including instructions from the Commissioner to be 
placed before the Assistant Commissioner hearing appeals, 
since the latter should be absolutely free to give his unfettered 
decision." 

Section 17, sub-section (I) enumerates the spec i6c rules 
of Excess Profits Tax Officers against which an appeal lies. 
Orders not mentioned therein would not automatically be 
appealable and would be final, not being liable to be re-opened 
at any subsequent stage. - 

This is the rule of law and the general principle followed 
under Section 30 Income-tax Act and it most be applicable 
here also. 

Once an appeal has been presented the assessee has no 
option or power to withdraw the same, just as he can do under 
the Civil Procedure Code. The Act being a special piece of 
legislation is self-contained, except in and for as it relates to 
certain provision of the Income-tax Act made applicable to it, 
(see Section 20 poftl It is based on the principle that the 
pow'er under the rules of law relating to appeals would be 
negatived if the assessee could withdraw the appeal at any 
time, apprehending an enhancement of assessment. - 

The two provisos to sub-section (1) contain provisions 
peculiar to the Act itself, apart from the generality of the other 
provision. The limitation, the form and verification and the 
procedure at hearing, being the necessary incidents of an 
appeal, have all been duly provided by the Section. 

While the hearing of appeal forms the subject of a 

1. Hsji All J»n V. CommiMiocar Income Tex Punjab 7 I. T. C. 572 ; 
Uh. 621. 

2. Commissioner Income-tax, Punjab v. Nawsb Shah N|was Kbao 
1988 Lali.741. 
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distinction of Section (31) nnder tbe lucome-Uz Act. snlKBeo 
tion (4) and (5) cover this field of the subject. 

Sub-Section (1) : — This sub-section specifically enume- 
rates the orders of the Excess Profits Officer against which an 
appeal lies. 

Proviso 1 : — This proviso specifically exempts from 
appeal an order of determination of standard profits under 
proviso to Role 1, Schedule 1 of the Act. 

An appeal against such an order lies only or to adjustment. 

Compatation of standard profits under Rule 1 Schedule 1 is 
based on the principle contained in Section 10, Income-tax Act. 
See notes under Rule 1 Schedule 1 poxt. 

Proviso 2 : — This proviso covers two other specific matters 
• e. an apportionment made under Section 8 (5) proviso. This 
relates to transfer of a part of business as going concern and 
the apportionment to be made consequent thereon, of the 
profits, losses capital etc., by the Excess Profits Tax Officer. 

Sob-MCtion (2) This sub-section prescribes tbe time or 
limit for filing an appeal which is forty-five days, time being 
computed from the date of notice of demand or receipt of copy 
of order iu deficiency and other case. In the Bill as presented 
tbe time limit was thirty days. Tbe time was extended^ to forty- 
five days by the Select Committee. Although tbe word 'ordi- 
narily* has been held to mean that there is nothing to prevent 
the above time of forty-five days being extended, still there are 
express words added at the end of tbe Section enabling the 
Appellate Assistant Commissioner to extend the time in cases 
of safficient cause for delay in filing tbe appeal being shown. 
‘Sufficient cause’ will have the same meaning here as are 
assigned to the words under Section 27 Income tax Act, (see 
notes under Section 1 6 ante). 

After the Ezpizatioa of Period : — Powers of extension 
di time In appeals has been universally recognized in all cases. 


I. 3fitebsl) sad others ▼. Mitchell 1927 Csl. 518. 
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Saction .5 Lirnttation Act oooteing a general provision as to it. 
being applicable and made applicable to almost to all matters, 
where appeal is prescribed. The provision is based on jnstiee 
and equality. The power to admit an appeal is discretionery 
where additional grounds of appeal are filed. These have been 
held to date back to the date of originally filed appeal, of which 
the additional grounds when filed become a part. 

The additional grounds of appeal were ordered by the 
Chief Court to de admitted after the prescribed period. The 
following observations of the Court in the case are well worth 
quoting "It may be noted that O. 41, R. 2, Civil P. C., pro- 
vides that the appellant shall not, except by leave of the Court, 
urge or be heard in support of any ground of objection not set 
forth in the memorandum of appeal. The object of this rule 
clearly is to give notice on the ground of objection to the opposite 
party. There is no such rule to be found in the Income-tax Act 
or in the rules framed under Section .59 of that Act. It may 
well be that there is not the same need for stringency in the 
case of appeals under the Income-tax Act, because there is no 
question of notice being given to any officer of the Crown, as we 
understand that the Crown is never represented by any officer 
at the hearing of appeals by Assistant Commissioner. This 
consideration lends some support to the argument urged on 
behalf of the assessee that be could, as a matter of right, raise 
additional grounds at any time before the bearing of the appeal. 
Even if this is not so, we have no doubt that the Assistant Com- 
missioner could admit the additional grounds in the exercise 
of his discretion. It is also a rule of general law that when a 
Court is allowed discretion in any matter, the discretion must 
be exercised in a judicial manner, and not capriciously or 
arbitrarily. It was further observed: — “It is also well-settled 
that the proper or improper exercise of discretion in the question 
of law, if, therefore, the Assistant Commissioner has exercised 
his discretion in refusing to entertain the additional grounds in 
an improper manner ; the discretion must be open to correction. 
We are inclined to think that the Aasistsmt Commissioner 
exercised his discretion in refusing to admit the additional 
grounds of appeal mainly because be was of opinion * that the 
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application for filing additional grounds of appeal was governed 
by tbe 30 days’ rale of limitation laid down in Section 30 (2) 
of the Act. We are definitely of opinion that this view is 
incorrect. In the present case tbe orginal appeal was admittedly 
filed within the prescribed period of limitation. The law does 
not contemplate to appeals against the same order. One appeal 
having already been filed, the application for the consideration 
of additional grounds of appeal cannot in any sense be regarded 
as an appeal governed by the rnle of limitation laid down in Sec> 
tion 30. There is no rule of limitation prescribed for filing addi- 
tional grounds. Sach grounds date back to the date of the original 
appeal, of which when admitted, they become a part. The addi- 
tional grounds of appeal can, therefore, )>e filed at any time before 
tbe appeal is decided. The Assistant Commissioner was, therefore, 
quite wrong in holding that the additional grounds could not be 
allowed to be raised after tbe period prescribed for tbe filing 
of the appeal had expired. We would also note that tbe ad- 
ditional grounds were intended to qaestion the principle on 
which the assessment had been based by the Income-tax Officer. 
The objection raised in these grounds went to the root of the 
assessment". Then Their Lordships concluded : "Tbe position 
of the Income-tax anthorities is delicate and a diffcult one. They 
have to levy the tax, and at the same time to decide judicially 
objections raised by the sssessee. In such circumstances it is 
their duty to act with tbe utmost fairness to the assessoes so 
os to give them no ground for complaint. If an objection of 
this notnre comes to their notice, they are expected to examine 
it fairly on its merits, and not to take refuge behind any techni- 
cal d^ect in the manner in which tbe objection is raised. 

Snb-MCtion (3) : — Appeals are usually on prescribed 
form, the same being prescribed by tbe Rules of procedure. There 
is for tbe usual verification also, to be specified by the Rales. 
The term shall be presented means "shall be presented". 
An appeal may be presented by the OMessee or by his agent 
(or even by post). Under recent Amendment Act, 1989, tbe 
appeal lies against the order onder Section *23 (4), therefore, the 
following cose law is now nnneceasary ; — 

Wfien a document purporting to be on appeal nndtr 
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Section 5 Limitation Act eontaSns a Section 30 is filed 
against an assessment purporting to have been made under 
sub-section (4) of Section 23, it should be admitted as an 
ai^peal in Bihar and Orissa (see Kunwarji Anand 5 I. 

T. 0. 417) elsewhere, it should be treated as an application 
for the admission of the appeal. In neither case should the 
Assistant Commissioner make an ex parte order declining to 
entertain the appeal on the ground that by reason of the 
proviso to sub-section (1) of Section 30 no appeal lies The 
assessSe should be given a hearing on the preliminary issue 
where the appeal lies, and a finding should be recorded on that 
issue. (The notice giving the assessee an opportunity of a 
hearing should not be issued in Form Income-tax 18 except in 
(Bihar and Orissa). The decision on this preliminary issue 
will depend on whether the assessment expresssed to have been 
made under sub-section (4) of Section 23 was in fact capable of 
being made under that sub-section. If the decision on this 
issue is adverse to the appellant, the appeal will be dismissed 
( in Bihar and Orix^a or its admission refused elstvhcre on the 
ground that no appeal lies). 

The practice of presenting an appeal with written 
opinion of members of legal profession is to be condemned. 
Such opinion should be taken off before admitting the appeal 
i Maharajdhiraja of Darbhatma v. Commisshiuer /. T. B. & O. 
1933 I. T. R. 206). Where an appeal is not in the prescribed 
form nor so verified, it is rightly rejected in tennie * 

Sub-Mction (4) Heating oi appeal. I'bis sub-section 
relates to the bearing and determination or disposal of appeal. 
Analogous provisions are contained in Section 31, Income-tax 
Act, relating to the hearing under the Income-tax Act. 

The provisions of Section 31 Income-tax Act are more 
detailed and specific than those of this sub-section. For 
instance, there is no specific provision for any further enquiry 
by the appellate assistant, which it cannot, on principle be said 
is barred. Apparently the term bearing includes it. In 

* Damodar Persbad v. CominiMioner 1. T. B. A, 0 8 P. i9& : 

8 1. T. C.406. 
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Bridhe Mai Lodha v. Commissioner Ineome-tax U. P.* it has 
been held that an Assistant Commissioner is not, in the coarse 
of hearing an appeal, is confined to the record before him he 
has the discretion, if he so deems fit, to call for farther eridence, 
though he cannot be compelled to do so. 

As to the right of appellant to adduce fresh evidence at 
the hearing of an appeal he has no higher right than he woald 
have in a civil suit under Order 41, Rule 27, Civil Procedure 
Code (5 of 1908'. i There is no error of law in refusing to 
admit fresh evidence in second appeal before the Commissioner 
where the assesses inspite of opportunity to produce it before 
the Assistant Commissioner, did not produce the same there. 

Be it noted, however, that while the scope of letting in fresh 
evidence under Order 41 Buie 27 C. P. Code limited, being avail- 
able only in certain cases, the power of Assistant Commissioner 
on the Income-tax side on the matter is less fettered, a wider 
discretion being given to them [sub-section (2) to Section 31]. 
This was the view taken in the case of Birdhe Mai Lodha just 
cited above, by the Allahabad High Court. In the matter of 
letting in evidence, however, the Assistant Commissioner, like 
the Income-tax Officer is not bound of the strict technicalities 
and the letter of the law of evidence as laid down in the Indian 
Evidence Act, see notes under Section 23 supra on the point. 

An important point in connection with the hearing of 
appeals that at times arises, is this. Under O. 41, H. 17, C. P. 
Code of 1903, if ‘the appellant does not appear when the appeal 
is called on for hearing, the Court may make an order that the 
appeal be dism.ssed. Under the former Code, the Court was bound 
to dismiss the appeal but under the present Code, it is not bound 
though it may. ^ This applies to adjourned hearing also. ^ 

• 1934 All. 217. 

(1) E. M. Chetty«r Firm r. CommiavioDer i. T., Bums i 7 B. 695 : 
1994 Bang. 4 : 4 I. T. C. 111. 

(2) Ibid. 

(8) Basuder V. Bide«hi 6 R. 613: 1929 Bang. 11 (121 Taber Sheikh 
Chowkidar v. Otaruddi Howldar 56-C 41t : 1929 Cal. 476, Maealiarakhath 
liubamae r. Manarikrama Zamoria Baja Avergal 1933 Mad. 19 (14) : 
46 M. 882. 

(4) Oangadbar Keskawa v Bamcbandra (1894) 7 C. P. L. B. 1 (2). 
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The Allahabad i Calcutta ^ MadiAs ^ and Bangoon. ^ High 
Cotirta have- interpreted it to mean that the Court should 
adjourn it to another date. The Appellate Court may take up 
appeal, at antf time or hour of the day fixed for hearing, when 
the assessee may not be present. It may be taken up before 
the usual Court hours, at times. In such a case, if the assessee 
appears in due time, in the course of the day, and the Court 
refuses to hear him, the Court acts with grave irregularity ^ 
On the same principle, if an assessee's appeal is taken up at any 
time, in the course of the usual Court business hoars, when be 
happens to be absent, bat when be appears in due time (i.e. 
Court time), in the coarse of the day, (either in person or by 
representative) and is ready to proceed with the appeal, but the 
Court refuses to hear him, it also acts with irregularity. The 
implication is that, if the appellant appears, at any time during 
the Court hours, on the date fixed for hearing he must be given 
a hearing. It is desirable to accommodate litigants to some 
extent if their pleaders happen to be absent in another Court 
and have a chance of attending within a short time so as not 
to disturb the business Court. 

Detennine th« appeal : — It means the same ‘disposal’ 
in Section 31 Income tax Act. An Assistant Commissioner must, 
m disposal of an appeal, state facts and give reason for his 
decision. ^ 

A contrary view was, however, taken in a Rangoon case. 

Subjact to the provisiona oi this Act:— These qualifying 
orders are wide enough to include all restrictions and limitation 
on Excess Profits Tax Assessment and other matters, which 
may form the sabject of an appeal under Section 17 (1 >. See also 
notes under Section 18 post (1). 

(1) NMir Khitn v Itwan 19*34 All. 144. 

(2) Taber Sbeikb v. Otaruddi Howldar 1929 Cal. 475 (476). 

(3) 19*23 Mad. 13 (14): 43 M. 88*2 (cited npro). 

(4) 19-29 Kang. 11 : 6 R. 6)3 (do). 

(6) Hakeemimiasa v. Mucdoonuin I Sooth W. K. S46. 

(6) Ramdban v. Biahoo Prasad (1920) 54 I. C. 715 : 6 Pat L. 917. 

(7) Ram PraUp SukhUl v. C. I. T., Pb. 8 1 T.C. 36*2. 

(8) E. M. Chettyar Pirm. v. C. I. T., Burma 7 H. 636: 1930 Ban. ‘2*24; 
4 I. T. C. 111. 
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Such oni«n at ha may think fit:'— These words are too 
general and comprehensive as compared with the explicit 
provision contained in Section 31 (S) (1) Income-tax Act, which 
are ‘confirm’, ‘reduce', ‘enhance* the assessment and in the case 
of an assessment of firm etc. 

Only an order enhancing an assessment has been specifi- 
cally mentioned, in this sub-section. 

Sub-section (5) : — This sub-section relates to procedure at the 
hearing of an appeal, which is to be governed by the Roles and 
the subject to be formed by the Genereal Board of Revenue. 

Soction 18. (/) Any perum ohjeciing to an order pasted by an 

Appellate Assistattt Commissioner imposing on him 
a penalty under Section 16 or enhancing his atsest- 
ment or enhancing a penalty under Section 17 may 
appeal to the Commissioner vithin thirty days of 
the date on vkich he teas serx-ed xrith notice of 
such order. 

(2) In disposing of the appeal the Commit' 
sioner way, after giving the appellant an opportu- 
nity of being heard, pass such orders thereon as he 

(J) On the coming into operation of Part ll of the 
Indian Income-tax (Amendment) Act, 1939, this Section shall 
cease to have effect. 

1. Legislative iChangec : — This Section has been added 
by the Select Committee. The Committee observed : — "We 
have made provision on the lines of Section 32 of the Indian 
Income-tax Act, 1922 for appals to the Commissioner against 
certain orders made by an Appellate Assistant Commissioner. 
The provision will c^pse to be necessary when the Appellate 
Tribunal provided lot by Clause 18{now 19)comes into operation". 

There was a motion in the Assembly to add a provision 
providing for appeal to the High Court from the decision of the 
Commissioner within 30 days. ‘*In this Bill, it is provided 
that from the decision of an Income-tax OfiScer, there will be 

a 

an appeal to an Appellate Assistant Commissioner and from, his 


A p p e al (• 



thints fit. 
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deotsion aa appeal to the Commiasiosar. Now. Sir, an Appellate 
Excess Profits Tax Commissioner as well as Excess Profits Tax 
Commissioner belongs to the department which is under the 
Central Board of Revenue. This Board of Revenue is a tax 
collecting or tax gathering department. Therefore, all these 
offioera look at the question from the angle of vision of the tax 
gatherer. Besides, the pay, promotion and prospects of these 
officers depend upon the good wishes of the Board of Revenue. 
So long as the Board of Revenue decides the claims of promo* 
tion, etc., all officers will naturally look at this question from 
the point of view of the amount of revenue which is realized. 

Therefore, it is desirable that an appeal should lie to an 
independent authority. 

As regards income-tax, a tribunal is to be set op, but it 
has not yet been done. Probably it w'ill be set up a year hence. 
Now, during that time there will be no real appeal to a Court of 
justice. I desire to emphasize the necessity of appeal to a Court 
of justice. The High Court i« the most competent Court to take 
up these appeal cases”. (P. .V. Banerjee). 

The motion was opposed: — ‘May I start by saying that, 
in so far as questions of law in income-ta.x matters are concerned, 
there is a right of reference to the High Court under Section 66 
of the Indian Income-tax Act. and that the provisions of 
Section 66 of that Act are brought into this Bill under clause 21, 
BO that there will be a right of reference to the High Court on 
questions of law. In Income-tax matters, there is no right of 
reference to the High Court on questions of fact and the attitude 
on this is the same in thi.s country as in other countries, because 
it is deemed to be inappropriate to take questions of fact aa 
distinct from questions of interpretation to the High Court. 
Questions of fact can be subject to appeal, first of all, to the 
Appellate Assistant Commissioner. The Honourable Member 
suggested that the Appellate Assistant Commissioner would 
in all cases be prejudiced against the assessee because his 
prospects of promotion would depend upon the amount of 
revenue he obtains for the Government or the amount of 
revenue which he prevents the Governments from losing 
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under appeals I should like to say, first of all, that 

attitude is not the attitude of persons responsible for making 
promotions of Appellate Assistant Commissioners, who are very 
senior officers of the Department. The new Income-tax Act 
gives very wide powers, and it is specifically provided under 
Section 5 of the Act that no orders of the Central Board of 
Bevenue may interfere with the discretion of the Appellate 
Assistant Commissioner in the exercise of hi^ appellate functions. 
That is being put in order to make it quite clear that the 
Appellate Assistant Commissioner should act judicially and 
should not have the interest of revenue in mind. He should 
get the correct result and not merely try to over-assess. 

Then, Sir, as to the setting up of an appellate Tribunal ; 
one must be set up before the Ist April next year. An under- 
taking has been given, and I think it is stated in the Select 
Committee Report that it would be set up as soon as possible" 
{Mr. S. P, Chambers). 

The motion was negatived. 

2. PrvTious Law: — Section 8, Act 10 of 1919 contains 
similar provision. Appeals under Seotion S, Rxccss Profits 
Duty Act, 1919 from the decision of the .\.ssos9iog Officer, the 
Collector lay to the Chief Revenue .\uthority which, at the 
option of the appellant decided the same itself or referred it to 
the Board of Referees. 

3. Analogous Law: — (a) The administration machinery in the 
United Kingdom is entirely different. The assessing authorities 
in the matter of Excess Profits Tax are the Commissioners 
Inland Revenue, from whose decision appeal is heard by Special 
Commissioners. In this connection See Section 21 (2) proviso 
cited under the preceding Section 17. 

Then, there is a reference on a case stated to the High 
Coart (King’s Bench Division) Appeal from the latter's decision 
lies to the Court of Appeal and thence finally to the House 
of Lords. 


(6) ladia&Law: — Section 32 Income Tax Act (I) (8) 1922. 
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Soop* of Section 18: -Section 18, added by the Select 
Committee makes provision for a second appeal to tl)e Com- 
missioner Income-tax in certain matters therein enumerated. 
It follows the line of Section 32, Income.tax Act, 1922 (amended 
1939). 

By sub-section (3) the age of the Section is limited to the 
date of coming into operation of Part II, Indian Income-tax 
Amendment Act, 1939 after which the Section will be 
inoperative. Part II relates to the setting up of a tribunal to 
hear appeals in income-tax matters 

With regard to this the Select Committee observe: — “We 
desire to record our view that every effort should be made to 
accelerate the setting up of the Appellate Tribunal constitnted 
under the Indian Income-tax Act, 1922. and that it would, if pos- 
sible, l>e brought into existence by the Ist day of October, 1940.” 


Power of 
rcrlalOB 


Section 19. (/) The Cutnmiasioncr may of hia oun motion 
call for the record of any proceeding under this Act 
u'hich has been taken iy any Excess Profits Tax 
Ofiicer or Appellate Assistant C(nnmissioner subordinate to him, 
and on receipt of the record moy make such enquiry, or cause 
such enquiry to be viatle, and, subject to the provisions of this 
Act, may pass such orders thereon {including an order enhancing 
an fJssessment) os he thinks fit : 


Provided that he shall not Pass any order prejudicial to 
a person to whuie business this Act applies veithout hearing him, 
or giving him a reasonable opportunity df being heard. 

(2) On the coming into operatton of Part f/ of the Indian 
Income-tax {Amendment} Act, 1939, sub-section (1) shall cease 
to have effect, but thereafter any Excess Profits Tax Ojficer or 
any person in respect of whose business an order under Section 
14 has been passed who objects to an order passed by an Ap- 
pellate Assistant Commissioner under Section 16 or Bection 17 
may, within the prescribed tinse and in the prescribed tnanner, 
(appeal agaisuU such order to the Appellate Tribusiat constituted 
under the Indian Income-tax Act, 1922, and that Tribvhal shall 
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hatfe all such pavers in disposing of the appeal as it has in 
respect of appeals preferred to it under the Indian Income-tax 
Act, 1922, 

1. Pmvious Law: —No Excess Profits Doty. Sach provisions 
existed in the Excess Profits Daty Act of 1919. 

2. Analogous law: — Iocome>tax Act, 1922 Section 33. 

3. Scope: — . Section 19 contains provision as to the powers of 
revision by Commissioner. These provisions are similar to 
those contained in Section 33 Income-tax Act. Section 33 (Income- 
tax Act) enables the Commissioner of his own motion to call for 
the record of any proceedings under the Act. and after an 
enquiry, to pass, sabject to the provisions of the Act, such 
orders as he thinks fit. The same are the provisions of Section 18 
of Excess Profits Tax Act. The power under Section 33 
Income-tax Act is that of revision or superintendence* and for 
purposes of initiating proceedings of reas.ses9iuent. Section 33 of 
the Act is subject to the provisions of Section 34 of the Income- 
tax Act and the Commissioner has no right of initiating or inde- 
pendently starting re-assessment proceedings. ) Even though no 
limitation of time is prescribed for interference by way of revision 
under Section 33. the Court would almost always incline in 
favour of taking the view that such exercise of power should be 
within a reasonable time of the proceedings sought to be revised, 
reasonable time being computed by the Court having regard to 
all the other provisions of the .Act, to the facts of the particular 
case and the special feature, if any, in it. - The powers of review 
under Section 33 can be exercised by the Commissioner during 
the pending of an application under Section 6G (2) as is shown 
by the proviso to the latter Section, [Chettyar {C.T.V.S.) firm 
V. Commissioner I.T.AIad, 4 I.T.C. 160] 

Sub-section (2) of Section 19 Excess Profits Tax Act, 
contains new proviso. These are apparently based on the 
observations of the Enquiry Committee in connection with 
other establishment of an appellate Tribnnal which are : — 

* Abdul Kadir v. Commistioner Income-ms, Madraa 2. l.T-C. 367 (879> 
1928 aUd. 264. 

( 1 ) nU8SO. 
m • „ 3/9. 
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"Since the Income-tax Officer is given the right of appeal to 
Appeal Tribnnal against the decision of an Assistant 
missioner, we are of opinion, that it shoald become less and less 
necessary for the Commissioner to ase his power of enhancing 
an assessment under Section 33. We recommend that in cases 
in which be discovers an under-assessment, he shoald as far as 
possible instruct the Income-tax Officer to proceed under Section 
34. The power of reducing an assessment under Section 33 
should also, we think, be retained for the present, although, with 
appealability of assessments made under Section 23 (4) and the 
right of appeal to the Appeal Tribunal, the use of the power 
should in practice diminish, and be confined to the exceptional 
case of hardship in which other remedies are not open. 

4. Sub-aection (1) "May” : — The use of the word ‘may’ 
shows the discretionary nature of the power under the Section. 

5. "Of hia own xnotioil": — While the Commissioner may act 
tuQ Wotu that obviously does not debar an aggrieved party from 
moving the Commissioner to take action under this Section. 
That is the usual principle and practice of law in matters of 
revision, as is indicated by the corrosponding provisions in other 
enactments (e-g.) C. I’rocedure Code 5 of 1908 the word used 
being 'may' either of its motion or on the application of. The 
same meaning may be taken to be implied here obviously 
enough the right of appeal is not interfered by this provision. 

6. Any procewdinga : — It is not only the assessment pro- 
ceedings but any and every proceedings under the .^ct that are 
liable to revision by Commissioner under this Section. 

7. Eaquiiy : — The word 'enquiry' must have the .same impor- 
tant meaning here as under Section 33 Income-tax Act. Under 
that Section the Commissioner need not make a personal 
enquiry, if any enquiry is necessary before exercising bis power 
of revision. He may cause an enquiry to be made by a subordi- 
nate officer. ■ In a Bombay case. Income-tax Commis- 
sioner, Bombay v. Bombay Trust Corporation Ltd. - the point 
involved was one of assessment of a Foreign Colony under Section 

It) Para 104 (in) 1. T. M. 

(3) 1986 P. C. 3(» : 1. T. U. S23. 
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43 through an agent. The Commissioner, moved under Sec^n 
66, exercised hia powers of review nnder Seotion 83 and directed 
farther enquiry. With regard to his powers of enquiry under the 
Section, their Lordships of the P. C. observed: — "Under Seotion 
83 (2) he has a general power to make inquiry or to cause an 
inquiry to be made. It was certainly unfortunate that hia order 
for farther inquiry took the form of quoting the power given to 
Assistant Commissioner by Clause (b), sab>section 3, Section 81. 
That is one of several powers mentioned in the sub-section each 
of which is to be used in a proper case. As the whole question 
at issue was whether or not the Hong Kong Company, or the 
Bombay Company as its agent, were liable to be assessed at all, 
to direct the Income-tax Officer to make a fresh assessment after 
making such farther inquiry as he thought fit was an inappro- 
priate form of order. But in substance the Commissioner was 
within his rights in directing further inquiry, and, however, 
disappointing this course may have been to the assessees, it is 
a matter which a Court of Law must leave at the discretion of 
the Commissioner. The learned Judges of the High Court were 
not justified in thinking that this part of the order of the Com- 
missioner was open to the criticism that the Commissioner was 
flouting or ignoring the High Court’s deci-ion”. 

8. Subject to the provisions of this Act : — The expres.iion 
'subject to the provisions of the Act" includes the restrictions 
as to limitation imposed u{x>n the Income-tax authorities. These 

words leave no doubt that the Commissioner is not entitled 

to pass an order which he himself or another Income-tax 
authonty is not authorised to pass under other provisions of the 
Act 1 In Sheikh Abdul Kadar v. Commix^ioner Income-tax 2 
the Income-tax Officer started proceedings under Section 34 and 
re-assessed the parties. The order was set aside on appeal by 
the Assistant Commissioner, on the ground of want of proper 
service of notice under Section 34. The Commissioner, acting 
under Section 3.3, re-assessed the parties, by bis order, stating 
T will assume that there was no proper service of notice, but 
as the Income-tax Officer really commenced proceedings, I shall 


(IJ Jesss Koin v. < ‘ontini»«OD«r I. Tsa Pasiab. 3 1. T. C. 843 (844). 
(2> 2 I. X. C. .372; Had. 267 ; 84 M. L. J. 298, 
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under Section 33, tike up that proceeding at the stage at which 
it was left and proceed to re-assess the parties by virtue of the 
powers vested in me of revision under Section 33 of the Act’ 
Since the condition precedent to reassessment under Section 34 
is the service of notice on assesses within one year, intimating 
him of the intention on the part of the Income-tax Officer to 
reassess, and in this case as admittedly ‘assumed’ by the Com- 
missioner, in his order of reassessment, there was no proper 
service of notice, the High Court held on reference that the 
Commissioner had no right to initiate further or frenh proceed- 
ings for re-asse^'iment. It was observed : — “The |)ower of 
revision given in Section 33 is a power merely of revision and 
such powers cannot be regarded as being larger than the powers 
of a Court of Appeal. It, therefore, follows so long as the 
Commissioner did not, in revision, seek to set aside the finding 
of the order of the Assistant Commissioner with reference to 
the service of notice, it follows we must proceed on the footing 
that there had been no valid service of notice within the time 
under Section 34 of the .Act and that, therefore, the condition 
precedent for reassessment has not been satisfied or complied 
with.” 


The Commissioner, could, it was held, raise and set aside 
under the Section, the order of the .Assistant ■(.'ommissioner 
and his findings with regard to service of notice. The con- 
sequential proceedings and order as tj levying of penalty under 
Section ‘23 was held also tvi be illegal in this case). ^See also on 
the point the case of ScvjI Kis'iore Khuirjti L'lll citetl in the 
succeeding note.) The same view was also taken on the priint 
of registration of a firm more than a yei»i' after, in another case 
by the Judicial Commissioner's Court, Sindh. ' In Gtincsh D<ms 
V. Oofnmisfioiur /. Tax. Punjab also re-assessment made 
after one year, under Section 34, on the right party was set 
aside. 

9. PtoFito— “Order prefudical to ass«M««“ .An ordei 
of a Commissioner declining to interfere with the order passed 

(1) Khaifiplisiifi lia'n Dass v. l.'ommisiioncr 1. T. I£I3I :$in>lh 4G 
1984 I. T. a 216. 

(2) 1927 Lah 248 ; 3 1. T. 316. 
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by the Income-tax Officer is not an order inejodioal to 
assesaee, as it leaves him where he was. It does not place him 
in a worse position. ^ The same has been held to be the order 
of Assisstant Commissioner upheld by Commissioner. - A 
Commissioner is not bound to hear the assessee or his represen- 
tative while hearing such petitions. ^ 

10. “Reasonable Opportunity" In the case of Mr. 
Sachchidanand Sinka v.Comtntsaioner ^ 0. ^ , a week’s 

time was considered not to be reasonable opportunity, specially 
with regard to the facts of the case, one of them being that Mr. 
S. Sinha, the aasessee, expressly wrote to the Commissioner 
that it ‘would be in the interests of justice if the Commissioner 
would kindly give him an opportunity of stating his vievre before 
he passed any final orders on the subject/’ The High Court 
in accepting the reference and directing an opportunity to be 
given observed as follows (per Davaon Miller, C.J.) "I may say 
at the outset that where an order is passed by the Commissioner 
under Section 33 in circumstances such as the present, that is 
to say, in circumstances where he is really excercising the 
duties of the Income-tax Officer under an earlier Section namely, 
Section 23, sub-section (2) of the Act, and is in effect, calling 
upon the assessee to give evidence to support the original return 
made by him, then I think that a week’s notice or 8 days’ 
notice, as was the case here, is certainly not sufficient time, 
but it will be observed from Mr. Sinba's letter he considered 
that he would be given a further opportunity of considering this 
matter because he said that he would be back in Patna on the 
2nd January and be would write to the Commissioner then 
definitely upon the subject. Therefore, he was certainly under 
the impression that he would be given a further opportunity of 
considering this matter and of definitely putting his views 
before the Commissioner. That opportanity. however, he was 
never given, because on receipt of his letter which was written 
on the 20tb. the Commissioner passed the order on the 22nd 

(1) t wkstar.halk Cbettiar (N. A. 8. V.J v. ('omtaiutoner I. T. Uad. 
I»d5 55 . 1»35 Wad: 829, 

|2) Tnntbak ToUram 1988 Ns*. 16 

(8) Pv* 104 (V) l.T.ll. 

(4) S P. 664; 1 I T.C. 381 [imi: J924 Pst 644. 
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liirectiag the -Incouie-tax Officer to issne a supplementary 
demand. On the I9tb January, the demand having presumably 
been received, Mr. Sinba wrote to the (Commissioner of Income- 
tax in continuation of bis previous letter and said that no asses- 
inent had been made recently on his Allahabad house for the 
purpose of Income-tax and that whilst this was so, the facts and 
circiniistances of the case were not yet folly made known to the 
Commissioner and Mr. Sinba was not quite sure that this 
Allahabad house was liah)e for assessment and be said that it 
would be in the interests of justice if the Commissioner would 
kindly give him an opportunity of stating his views before he 
passed any hnat orders on the subject. In answer to this the 
Commissioner wrote back and said that he had finally disposed 
of the matter on 2'2nd December and he had no power to review 
hi.s order and he refused to consider the matter any further.** 

11. Sub-saction ( 2 ). On the coming into operation of 
Part II. — Part II Indian Income-tax Amendment Act 1939 
IS to come inU.> force on a date to be followed by Central 
(Tovcrnimint which is not to be later than two years from the 
date of enfort-eiiient of Part II Section 1 (2) 1939, .\inending 
Act. 


12. Shall cease to have eiiect : — It is contemplated that 

the revisionai of Commissioners would no longer be 

necessary to be exercised when there is an Appellate Tribunal 
to hear appeals from appellate ordt'rs of Appellate .Assistant 
(‘onimisatoner. 

13. Any Ebcceaa Profits Tax Officer . — In this sub-section 
the words ' any Excess Profits Tax Officer or any person 
m respect of whose business an order under Section 14 has 
i>cea passed, ’ were substituted for the words ' any person 
mode liable under this Act for payment of Excess Profits 
Tax or any Excess Profits Tax Officer ’ at a motion -in the 
■Assembly ; — " The object of this amendment is to make it 
(Kissible for the assessoe to appeal even where there is no excess 
profits tax psyabto. The Bill provides for the computation of 
deficiencies, aod, as originally worded, only the person made 
liable for the payment of excess profits tax had the right of 
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appeal. This has now been amended, so that in all oases Were 
is a nght of i^tpeal. It is merely a drafting point.’' {Mr. S. P. 
Ckamben). Joat like Amassing Income>tax Offioer under the 
Income Tax Aet, Bxeess Profits Tax Assessing Officers are also 
given powers to appeal to the Tri banal, if they feel degraded 
by the Appellate Assistant Commissioner's order. 

Section 20. Tkut Commissioner may, at any time, within four 
_ .... years from the date of any order passed tohether hy 

Mm el himself or by any Appellate Assistant Commissioner 

*" or Excess Profits Tax Officer under this Act, rectify 
any mi^abe in any evidence recorded during assessntent or 
appellate proceedings, or any mistake apparent from the record 
and shall within the like period rectify any mistake apparent 
from the record which has been brought to his nttfice by a person 
to whose business this Act applies : 

Provided that no such rectification shall be made having 
the effect of enhancing the liability of any person unless that 
person has been given a reasonable opPi>rtunity of being heard. 

1. Provision No such proris»on. 

2. Analogous Lew : — Section ^5 Indian Inc«iiue-Ux Act. 

3. Soc^M : — Section 20 just like Section 'i'>. Indian income* 
tax deals with rectification of mistakea and is not 
to be oonfonnded with Section 18 (corresponding to Section 
33 Inoometax Act) relating to revision .— The power conferred 
upon the Commissioner or Appellate Assistant Commiastoner of 
Income-tax or the Income-tax Officer by Section 35 to rectify a 
mistake, whether on bis own motion, or on the application of an 
sflBfi e nnft is oonfined to the rectification of mistsJtes patent from 
the facts or documents which were before him when he paased 
his revistoaal, appdlate or original assessment order, aa the (WK 
may be. This Seotkm does not confer on the offioen fett«i*l 
power of review or aolboriM any awewee to introdnoe any new 
facta in connection with the sa^ asaewment. An Ineoma-lax 
Officer ffitoold not oorreot mistake in eaaes that have been dealt 
with hy the Appdlate Aaatstaal Commiaeioner on appeal or the 

'Xouninriotter of Income-tax in reviMW without a ' f a f aee p et. W 
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th« Assistant Commissioner or the Commissioner of Inoome-tax 
as the case may be. ” i 

The object of tbe Section is to allow corrected mistakes 
such as are apparent from the record i.e. obvious or patent 
luistakes Tn a Bombay case under Section 20 of the 1918 Act, 
(corresponding to Section 36) MacLeod C.- J observed : — “ That 
Section only relates to a mistake in the demand of any assess- 
ment and cannot enable the discontented assessee who has paid 
the amount demanded from him, to re-open the question of tbe 
ii-4<ies8ment. The Section provides for the rectification of mis- 
takes caused by the demand not corresponding to the assess- 
ment, and does not provide for an appeal to the Commissioner 
from the order of the Collector under Section 26 either rectifying 
the mistake or refusing to rectify a mistake on an application 
made by the assessee. " - It is thus clear that the Section 
applies where the ‘demand’ does not obviously correspond to the 
assessment’. And if, for any reason, the Collector (now tbe 
Incoii.e-tax Officer) does not allow the application under Hec- 
iiun 36, no appeal lies against the order. Nor is the assessing 
Officer com{>et«nt to abuse this Section in^ order to revise bis 
>>rder and re-open the real questions involving matters relating 
to HHseseinent. 

The scoi>e of Section 20 has been widened by the Select 
•'ommittee by adding the words 'in any evidence recorded 
during asaeument or appellate proceedings’ before tbe words 
ipparent from tbe record*. With regard to ibis tbe Select 
' oimnittee observed:— '’We have amended the clause so as to 
require that the ComroiHtoner must correct a mistake apparent 
froiu the record whether detected by himself or brooght to 
‘uH notice by an asseeaee and so as to give him power to 
.'orrwt a misiakr subsequently discovered in evidence recorded 
n ft^essment or appellate proceeding. 

"Cooamlsnkmwf":— Where, in theoonru of an applica- 
■‘•m for revision under Section 33, an* a sses s ee moves 
‘ be Comtoissioner an certain points, and the latter discovers 

i»> trifle l.T. M. 

(2) Tbs Jubtle* HtdUi I.t4. v The CemniiniioiieT I. BomU4> 

Horn. 2W ; I.. R. 400 2 1. T. C. 
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any miatake covered by Seolioa 35 be canaot proiseed QPdbr 
Section SSj inspite of the tiine>limit prescribed by th^t Spctipn. > 
The Coort in pronouncing the judgment, in the case above 
cited, observed :~-"3eotion 35 provides that the Inoome*tax 
Offi^ any time, within one* year from the date of any 

demand, rectify any mistake apparent from the record <d the 
esseasmept. This power includes the rectiBcation of a mist^e 
which has the effect of enhancing assessment. The words 
‘subject to the provisioas of this Act’ contained in Section 33 
leave no doubt in our minds that the Commimtoner is not 
entitled to- pass an order which he himself or another Income-tax 
authority is not authorised to pass under the other provisions 
of ttie A<^. In the absence of an express provision enabltog 
the Commissioner to pass orders prejudicial to an assessee 
without any limit of time, we are of opinion that his powers 
ue subject to the same restrictions as those of an Income-tax 
Officer under Section 35, which clearly, provides that an 
Ineonse-tax Officer is not entitled to rectify a mistake to the 
prejudice of an assessee after the expiry of one* year from 
the date of the demand. Even if the case be governed by 
Section 34 which enables an Income-tax Officer to re-assess 
income, profits or ^ns when they hsve escaped assessment 
or have been assessed at too low a rate, the same remarks 
wonld apply mutatia mutandi*, as under that Section also 
the powers muat be exercised within ; oneC year. We are, 
thesefora, of opinion that the expression ‘subject to the 
psovieioaB of this Act’ tnclodee the restrictions as to 
UmilBtioa imposed on other Income-tax authorities and 
oooaeqnently the vectificatioB of the ifiisUkes in this esse to the 
prqndioe of tiie asiestee after the expiry of one year from the 
date of the demmd made upon the sisestee was not anthorised 
by law. To hold otherwise iroold mean that there is no limit 
to the Commiasionar'a power to reopm and alUr aseeeament to 
the prejudice an ■■wmsei, a pocition that the Legialatare oonld 
not have contemplated. The fast that the •!■••••• had uovad 


(U Jswaniin v- Cemniasioaer I. Tsa, Puajisb 8 Xi. 851 : 98 P» h. & 
9198 Z..X..J. 873 : 1831 Lah. 431 : S 1. T. C. 848 
• ]f<|||r four years. 

I Xew fear or ysen. 
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tlie Ciommimickim luider 8eetion 88 would not, in our opinion, 
ma lf Miy differanoe beoftuee the question of rectifteation was 
not QQvered by his petition. 

5. May : — ‘May’ here implies that the Commissioner has the 
disoretion. of his motion, or nuo mofu. The contrast to this is the 
latter portion of the Section where the word ‘shall’ is used. See 
notes below. 

6. Wltiiin four iraan: — The Amendent Act 1939 extends 
the period from one year to foor years. The following case 
law may be read in the light of amendment. The period of 
one year does not mn from the date of the notice of original 
demand bat from the date of the revised demand, either under 
Section 34, or one after appeal or revision, the term ‘demand* 
having been held to apply to a determination of the sura or 
extra snm to be payable to the assessee in such a manner as 
to bind the assessee. > * 

7. And shall, within like period. — In contrast with the word 
may,’ used in the earlier portion of the Section, whereby dis> 
cretion is given to the Commissioner to rectify a mistake »uo motn 
the word used here is ‘sball'. It means that if an application 
IS made to the Commissioner by any person, the profits of 
whose business it is sought to assess, it is the bouoden duty of 
the Commissionar to rectify the niistake brought to his notice 
by such person. 

The oontraet is noticeable. The former portion ol the 
^tioo relates to reoiifioation of mistakes by Gommiseiooer on 
his own nmlioD and the latter to the one where a party la3rB 
the mistake to his notice and seeks to have it rectified. 

Proviso : — The proviso on the rudimentary principle of law 
that no one shall be proceeded igainst unhe^. It is but fair 
and just that a reasonaUe opportunity should be given to the 
lierson whose iishility would be affected in the shape of enhance- 
ment by the rectification sooght to be made. 

‘’Raasoptbl* Qm>ostiintty” The term ‘sufficient cause' as 
used in Section 27 Inooma-tax Act. thongh not ^raonymoos 
with ‘reasonable oppurtaaitjr’ is practically Uie same. In fisot, 

fl; /Vr Gankin C. /. Is TrieitmeluAd Dsn 8iiiirh v. Tbs Ctiisf 
Uersntis Ansbority. Brass! 9 1. T. C. 486(489) m C. W. K. 
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the flame words are used in Section 27 alao see notes nnder 
^tion 16, on 'reasonable cause’, ante. The expression 'reason- 
able opporinnit;' implies that sufficient time shonld be given to 
assessee to comply with the notice issued by the department, ^ 
Whether there was reasonable opportunity allowed in a parti- 
cular case in ordinary question of fact, though in certain circnm- 
^tances it may become a question of law. 3 

Section 21. Th,: provision* of Sections 4 A, 4B, 10, 13,24B, 
■Hijiii iiiu (inclusive), 45 to 4S {inclusive), 49E, 

49F, do, 54, til to OS (inclusive), 65 to 67 A 
Xi«S isia. (inclusive) of the Indian Income-tax Act 1922, shall 
apply iriih such modificatio$is, if any, as may be 
prescribed, as if the said provisions %rcre pruvinions of this Act 
, 2 nd referred to excess ftrofiis tax instead of to income-tax, and 
every officer t’rcrcT(.*strig powers under the saiti provisions i« 
regard to income-tax may exercise the like ptncers umhr this Act 
in regard to excess profits tax in respect of cases assigned to him 
under subsection (J) of Section d as he exercises in relation to 
income-tax under the said Ati ; 

Provided that references in the said provisions to the 
iissesxee shall be construed references to a person to whose 
business this Act applies- 

Prerious Law : — Section 15 Kxcess Profits Dnty Act, 10 of 
1919. 

Analogous Law : —Schedule 7, Part .tdaptation of Income-tax 
lVinci(des as to computation of pro6ts Part 1-13. Finance Act, 
1937 Fourth Schedule. Part II, Paras, 3, 4 and 7 also contain 
Hame similar prorisions. 

Scopa of Saciioi^ 21 rBy Section 21, certain provisions 
contained in the Income-tax Act, 1922, have been made speci- 
fically applicable to the Kxoess ProftU Tax Act. They are to 
be read as part of this Act, mutatim m 2 $taHtUs with modifications 
prescnbed by the Holes nnder this Act. 

These provisions are Section 4 A and 4 11 — Residence in 
British Indis and Ordinary residence. 

i SarbcliidaastMl i. rciiitbiMiiitiBtr iDcome-tax B. A O. 1 1 T.<‘, 

953 : 3 Pat 064. 

% IM, 
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S4otlon 10. Relsbiiag to business, inciuding deductions under 
this head, 

Saotioil 13 : — Relating to method of accounting. 

Saotion 14'B Tax of deceased person payable by representa- 
tions. 

S«ctioa 19 : — Notice of demand. 

Sections 36 to 44 C. (inclusive). 

Section 36 : — Tax to be calcnlated to nearest anna. 

Soction 37 : — Power to take evidence on oath enforcing atten- 
dance of persons as notices comi>ening production of documents 
and issue of summons for examination of witness (proceedings to 
be judicial ptxKeedings) 

Section 38 : — Power to call for information in certain cases 
i. e. firm, Hindu TJndividod family, trustees, guardians or agents 
etc. 

Section 39 : — Power to inspect register of members of the 
.company. 

Section 40 : — UeUtes to liability in case of guardian trustees 
and agents. 

Section 41 Court of Wards cases. 

Section 42 -Cases on Mo/i-re.-ftdruf.v’ liability 
Section 43 : — Agents to be are. 

Section 44 . — f liability in ca.se of discontinued firm or associa- 
tion. 

Section 44-A to-44 C —Stopping cases. 

Section 45 to Section 48 : — Recovery* of tax. Section do tax 
when payable. Section 46 mode and time of recovery of tax. 
Section 47 Recovery of penalty. Section 48 refunds. 

Section 49-E Power to set off .smount of refund against tax 
remaining payable. 

Section 49-F : — Power of representations of deceased or 
disaUed persona to receive refund. 

Section 50 : — Limitetion for claim for refund. 

Section 54 ; — Disolosare of information by a public servant. 
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S«ctloa 61 : Appfl»r»nee ol ABa e soo e by «Qttioriz6d Jre{ttn4ittit- 
tkm 

Section 62 : — Receipt to be given for nxHiey peid or reoovbrad; 
Section 63 ; — Service of notices. 

Section 65 Relates to indemnity. 

Section 66 : — Reference to High Court. 

Section 66*A. : — Hearing of references otf appeal to Privy 
Council in certain cases. 

Seotion-67 : — Bar of Civil suit. 

Section 67-A. : — Computation of limitation period — date of 
prononnoing jndgment to be extended. 

A glance at the above lirt will show that even in certain 
matters of minor details the provisions of the Income-tax .\ct 
have been made applicable. These provisions are to be deemed , 
»s incorporated in and forming part of the Excess Profits Tax 
Act, 1940 by viiine of this Section. 

Modifications as may be prescribed : — The term 
prescaribed has been defined by Section 2 (19) as prescribed by 
the Rales made under this Act. 8o any modifications that 
may be intended to be made as to the provisioDs of Inoonte-tax 
Act, as contained in the various Sections of the 1922 Income-tax 
Act, enumerated in Section 20, are to form the subject matter 
of the Rules under the Act. 

PxDViBO. Asseseee: — An assessee under the Act is a 
person to whose business the Excess Profits Tax Act applies. 


Section 22. (7) yoticithstanding anything cotUainad in the 
Indian Income-tax Act, 1922, alt information con- 
tained in any statement or return made or fttmiek- 
ed under the j^rooisions of that Act or obtait$ed Or 
collected for the purftoee* offhat Act $ttay be used 
for the purpoMs of this Act. 



(2) All information contained in any statement or fwturm 
made or furnished under the provisions of this Act or obtained 
or collected for the purposes of this Act may be used for the 
purposes of ike ItuIiaA Income-tax Act, 1922. 
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1- Fw vtoui Law : — Section 16 Exceu Profits Doty Act 10 
of 1919. 

2. . Aaalogona Law : ~ Begoli^a No. 7, of the Begalations 
dated 80th November, 1980, made by Commissioners Inland 
Bevenne under Section 21. Finance Act (2) of 1989 cited under 
Section anU contains similar provisions. 

3. Scopa of Section 22 : — Section 22 may well be said to be 
exception to the certain provisions of the Income-tax Act, 1922, 
whereby certain papers, documents and other records connected 
with Income-tax matters is treated as confidential and not 
generally available. Against these provisions of the Income- 
tax Act, Section 22 provides, that these provisions not- 
withstanding, all such information as is contained in these 
doonments or has been furnished nnder the Income-tax Act 
or has been obtained or collected thereunder shall be available 
for use for the purposes of assessment to Excess Profits 
Tax. 

Sub-section (2) of Section 2-2 contains provisions by way 
of reciprocal arrangement While under sub-section (1) all 
information in any statement or return furnished, obtained or 
collected nnder the Income-tax Act may be used for the purpose 
of Excess Profits Tax assessment, sub-section (2) lays down 
that by way of reciprocity, all information contained in any 
statement or return and furnished, obtained and collected under 
Excess Profits Tax Act may also be used for income-tax 
assessment purposes. 

The two taxes are allied, ani although Excess Profits Tax 
is levied under special circumstances it is after all a tax and the 
principles and rules of taxation applying to both are naturally 
akin and almoat aimilar. 

The aoheme the two taxes naturally differs but the 
principle does not and in fact, cannot. 

Hence, the uUlity of the provision contained in Section 
92. Such a ptovi^oa mnat faeilitiAe the work of the as s eesi ng 
department, in partionlar when the fonelionaries in botli the 
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linet «n the rniie when tb« same assessrag Offieer is to asgiiiM 
into and assess inoome, profits and gains for Income-tax paipoaes, 
any informa^n More him as snob may wd) and with advantage 
he need whte he assesses in a different capa^ty as Excess 
Profits Tax Officer. 

f 

So, the utility of the provisions contained in Section 22 is 
apparent and its applk^bility also is, after all, no dtffienli 
matter. 


4. Sab-saoftioa (1' — Notwithstanding anything oonisiaad 
in tha Indian Inooma-taz Act 1922:— Section 54 In> 
coma^ax Act contains provisions according to which all partU 
culars contained in any statement made, return furnished or 
accounts or documents produced under the provision of the 
Income-tax Act shidl be treated as confidential sub-section (2) 
•of Section 54 makes any disclosure of the above-mentioned 
information by a public servant punishable. Sub-section (H) of 
Section 54 enumerates certain disciosore which have not been 
penalized fay the Income-tax Act. 

Section 21 may thus be taken to be a string in the long 
test oontmned in sab-saction (3) to Section 54 I noome-tax Act 


Msy b« used : — The expression 'may be used* both in 
this and in sab-sectioQ (2) of this Section, must mean may be 
used by the department or Uie assessing officer or officers. It 
is act s privilege accorded to the assessee or the person whose 
bosiness is in question for Excess Profits Tax porpoeea. 



SseliOB 23. If any ^non fails, mihout reaaonablt cause or 
exetme, to fwrninh in due Hmt any return or state- 
ment, or to produce, or cause to be produced, any 
accounts or documents required to be produced 
under Section 13, he shall on conviction by a Magistrate be puniMt- 
able ssith fine which may extend to five hundred rupees, and 
with a further fine which may extend to fifty rupees for entry 
day during which the default eordinues. 


Thynhaam Law Ssctkm 12, Eseess Psoits Duty Act, 10 

Jf 10. ’ 
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JhMtoOPOiM Lam (1) Fuutnet Act. 1937 fifth sohedole Fan 4 
FHCt 111. 

(1) Sopptemeatary proTisions contain similar provisionB. 
Section 107 (1) and (3) English Inoome-ts^ Act also 

contains similar provisions. 

(2) Section 61 (e) and (zf) contains Indian Income-tax 
Act, the same provisions as are contained in Section 23 of 
the Act. 

Soop* of Sootton 23 : — Section 23, makes it a penal offence, 
in certain circumstances, not to furnish in time any return or 
statement called for by the authorities or any account or docu- 
ments so called for under Section 13 ante : — The provision is 
entirely similar to the one contained in Section 51 of the Income- 
tax Act 1922 amended 1939). 

“RMaoaable cause'* : — It is a question of fact for the Magis- 
trate to decide whether reasonable cause or excuse exists or not 
in a particular case. 

See also notes under Section 1 3 an/e. 

To fnmiah ia due time Section 34 (6) of 1886 Act corres- 
ponded to this provision. In a case under Section 34 (5). 1886 
Act, conviction was held as bad where notice calling for return 
was sent by ordinary and not by registered post. * In this case, 
accused had denied having received the notice. It was held that 
delivery by un-registered post did not amount to valid service 
of notice. While Section 23 (2) empowers the Income-tax Officer 
to require a person making a return to attend at his office, 
under the provisions of Section 61, any person required or enti* 
tied to attend before any Income-tax Authority may either attend 
in person or may be represented by a person duly authorised by 
him in writing. 

The above are provisions under the Income-tax Act and 
most Apply to cases under the Excess Profits Tax Act also. 

To iModttco OK osuM to bo prodnood : — In a case under 
Sections 89 (d) and 40 Act 7 of 1918 (corresponding to Sediiona 
61 and 63 of tits p r e se nt Act) it was held that a penal asams- 
ment (now under Section 28) uitder Section 24 (of Act 7 ot 1918), 

U) Kmpmr V. ftamckarm 17 A.L.J. 149: I I. T. C. ft ; *9^ 1 J. 
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for fdse statemoni «m no bar to a prosaontion for foUiog to 
im>dace aooonnte and docamenta.* This is no longargood lav 
in view of Section 28 (4). Claase 4 of Section 28, (ncovides that 
where a penal asaess/nent under that Section is imposed by the 
Bevenne authorities, no criminal prosecution for an offence shall 
be instituted on the same facts. It is obviously not desirable 
that there should be room (or a possible conflict between the 
Bevenne and Judicial Authorities, and it is also unreasonable 
that a doable punishment should be provided for. 

FiBa...aad with a fnxthar fine : — Though the words in this 
and in Section 51 Income Tax Act differ, a recovering fine may 
be imposed for default under both the Acta. In the case of 
‘fine’ to be imposed for a continuing offence, as contemplated by 
this Section, fine cannot be levied prospectively. An order for 
payment of so much fine per day till the default continues is 
illegal: there most be proof of continuing offence to give Magis. 
trate iorisdiction to make such an order.>^ Whether imprison* 
ment in default of payment of fine can be imposed under this 
Section, is s point that does not appear to have been decided. 
In one or two cases under the Municipal Acts imprisonment in 
lieu of default in payment of fine was held l^al while in cases 
under the Railway Act it was hdd not to be so. 


SsctiOB 24. 1/ a person makes in any return required under 
false eemim- Section 13 any statement which is false, and which 


he either knows or believes to be false, or does wot 
not believe to be true, he shall be puttishMe on 
conviction by a Uagistrate with stmpie imprisonment wbiob 
may extend to six months, or with fine which may extend to one 
thousands mPees, or with both. 


(1) K. E. V, S. jlLHiUMin Ah A Co. 1 1. T. C. 4a.«3 M. 456 ? 
L. J. 295. 


ai Cr. 


(2) Para 87 lO 1. T. II. 

C'b R. V. Wazir Ahatad 24 A. 809: Ramkiahaa Jtiawaa v. Uatnnxiar 

^ C. 566. 

(4) 1b r«. Lakhima IS B. 400: (fwaalt^ midsr Moaieipa} Act was 
held to be fiat and inpriaonmeat in default of it« papnieat was held ioital) 
H. V. tteppel 18 H. 490 <laapriaoBaMiit in dafindt of pafOMat of fias 
bald lagal). 

(6t R. V. Kntrappa IS B. 440 : B. V, Sobnniaapa lyar 90 IL 85 (both 
haisf calaa aadar tlM Sip. Act). 
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1;' Pfvvioni Xinr — S«ctt<m 19 Excess ProBts Paty Act 
10 of 1919. 

2. Analogous Law: — 

1. Finaace Act 1937 fifth sohedole Part III, 

(Supplementary proviso Para 4). 

2. Section 52 Income-tax Act 1922 (amended 1939) 

contains similar provisions though these are more 
wide and comprehensive than the provision of 
Section 24. 

3. Scope of Section 24 : — While offences under Section 
22 arise out of the non-performance of certain acts and duties 
imposed by the Act Section *23 deals with an offence which is 
so />frse, bringing a particular statements in a return falsely 
made within the pale of criminal law and rendering it punish- 
able. It is particularly noteworthy that while the range of 
Section 52 Income-tax Act is much wider, embracing false 
verifications etc., also Section 23 is limited in its scope to a case 
of a false statement made deliberately in the return required to 
be made under Section 13 ante : — 

The conditions precedent to the applicability of Section 52 
Income-tax Act, 1922 must apply to Section 23 of this .Act also. 
These are : — (1) the statement should be false (2) knowledge or 
belief of the person making it that it is false or that it is not 
true. As such, cases of offence of wilful false statements are 
covered by the Section and not those of "inadvertence ”, ‘mistake 
or 'raisunderstanding* for which there are provisions in the Act 
itself (Sections 22 (3) A 34. * Section 53 applies exclusively to 
the statements specifically enumerated therein, all others being 
covered by Section 476 Criminal P. Code which is not affected 
by tiiis Section and proceedings under which may be taken 
the I. T. Officers, Assistant Commissioners and Commissioners of 
Income-tax who are all ‘ Coarts ' for the purpose. > Section 52 
does not warrant threat to extort money from the assesaee 
on pain of proseention in ease of false retam.'-*^ 

^ V. Empsror. 1938 L T. a 868. 

(4) NaiaraiK Iyer. In r«. 86 U. 14t PaDamehaml Hnnek Lot 88 B. 

61-i; pan <38 1. T. M. 

Oanga Bagar (Saih< v. Etaper^r 1939 All. 919 : 4 l.*T. 0. 97. 
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4. Hihiah hm •X&Mg kmawmjKbe :— Th^se words ore msuit 
toindioote o ddiberototy made false stotwoieat which alone 
is pnnishoUe. As Olieady noted under Scope obove, ea ses of 
tnodeeitence ore not^vered. 

The case low nnder the lncome>toz Act as to false retoms 
most apply hereonder also. 

A revised return filed uuder Section 22 (8) cannot condone 
on offence under Section 52 though it might mitigate it. ^ The 
offence is committed on the day the return made under Section 
22 (2) is verified. - Offence nnder Section 52 can be tried by 
a Court of the place where the return is verified and not where 
the return is filed, 3 sanction granted for an offence under Sec* 

tion 82 would not warrant a conviction under Section 81. '* 

No reference lies at High Court on the point whether after 

filing a revised return an asaessee can be proceeded against under 
Section 52 or on any point arising out of Section 52, because 
Chapter VIII wherein Section 52 lies, is expressly placed beyond 
the pale of Section 6C. {See Section 66) (7). 

S. Simple impriaoument or with fine or with both : — While 
an offence under Section 22 ante is punishable only with fine, 
which may be recurring, an offence under Section 23, beiog 
more serious, may be dealt with imprisonment also. It is to be 
noted that imprisonment is not necessary to be implicated as 
pari of sentence under this Section, the conjunction *or' used, 
indicatiag that bc^ tbe fine and imprisonment may be either 
idtemab've or may be joined. 

Section 2S. (7) A penon shall not be proceeded against for 
o** offence under Section 23 or Section 24 except at 
the instance of the Inspecting Assist ant Com- 
missioner. 

etmm el 

{2) No prosecution for an f^fence punishable 
muter Section 23 or Section 24 or under ike Indian Penal Code 
shall bs instituted in reseed of the eame facts as those in respect 
of which a penalty has been imposed under this Act. 


(li OsOKS hscar v. Emperor 4 i. T. C. 97 : 1038 AIL 910. 
fM. 

0 Mohd. I>e*» Pakiri 45 M. 8B9 ; 1938 Mad. 60 . 38 Cr I* J. «»* 
1 1 . T. C. 188 . 

W Champs Lsl Girdhsri Lsl 1888 Ma|c. 866. 

181*11*1- Mobsntal v, ConwiasioBer 1. T., U. P. 1988 AU. 
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(J) TA*. iMpectif^ AktU^nt Comm,U*Umer may, either 
hefiut or after the itutUtdiou of prooeedings, compound any 
offence punUhabU under Section 2S or Section 24. 

1. Prsvious Law: — No saoh provisions existed in the 1919 
Bzoess Profits Duty Act. 

2. AaaloQOttS Law : — (1) Income tax, Section 53 contains 
similar provisions. 

3. Scope of Section 25: — An Inspecting Assistant Com- 
missioner's sanction is necessary for prosecutions to be launched 
under Sections 23 and 24 of the Act just as under. Sections 51 
and 52 Income-tax Act, so under Sections 23 and 24 of this 
Act, the two offences are distfnct and separate. Consequently 
sanction to prosecute under one would not permit of a trial 
and conviction under another. This aras the finding in 
Champalal Girdkari lutl v. Emperor* and must hold good under 
this Act also. 

4. 'At tha iastaaca of tha laap^tiao Aaaiataat Coai- 

miaaloaar A criminal prosecution cannot, under Section 

53 (1) of the Act, be instituted except at the instance 
of Assistant Commissioner. In most cases action under 
Section 28 will be effective, although in more serious 
cases a prosecution might be launched. Under the recent 
amendment the luspecting Assistant ('ommissioner can act. 
Prosecution of assessees for offences under Section 51 and 
52 cannot be oommenoed except at the instance of an 
Assistant Commissionei and the Assistant Commissioner, 
is, under Section 53, empowered to stay any such proceedings 
or compound any such offen<». The power of compounding an 
offence is one that can be exercised not only after proceeding 
have been oommenoed, bat before proceedings are institated at 
all. 1 An Inoome-tax Officer can also lodge a complaint, but 
with the sanotion of the Assistant Commissioner and that, even 
in respe(4 of offence committed before bis predecessor. - An 
Assistant Commissioner alone can act under this Section, hia 

* 1988 1. T. £ 

(1) Pam 138 L T. M. 

(3) P. n. lyri V. Eotpanw 1988 L T. & 888 (RaaaMB). 
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p(j««r8 being exdosiTe in the matter, not even the Commie* 
eumer or Central Board of Bevenne can exercise these ftoweM. 
Prosecutions in England are instituted at the instance of 
A ssess i ng Commissioner. 

5. Sab*aeotion 2 : — The proriaions of the 8nb*8ection are 
the same as those of Section 28 (4) Income-tax Act 1G22 
(corresponding to Sectiou 16 of this Act). For this very reason, 
these provisions were added at first to Section 16 of this Act bj 
the Select Committee. They were later transferred to this 
Section. They serve the same purposes here, i.r. of avoiding 
dealing douUe punishment on the same facta. 

6. Sub section (3) : — Sub-section (3) of Section 25 of this 
Act is the same as the newly added sub-section (2) of Section 53 
Income-tax (amended 1U39). 

The word "may' distinctly points out to the fact that it 
is entirely within the discretion of the Assistant Commissioner 
to stay proceedings or to compound. The provision in the 
sub-section, however, dose not permit or entitle an Assistant 
Commissioner, under guise thereof, to exact as large a sum as 
possible from an assessae under threat of prosecution. > 

The Assistant Commissioner took proceedings for the 
{Moseeution of an assessee for offences under Sections 177 and 
193 L P. C., whereupon the assessees applied to withdraw 
their appeal and also prayed, by a separate application, for 
withdrawal of prosecution, though an offence under Section 193 
I. P. C. is not oompoundable, except with the conaent of PnUic 
Proseeutm' acting under direction the local (^vemment. 
The Assistant Commissioner dismissed the appeal but passed 
no otdo’ on the ap|dicatioo for withdrawal of tiie prosecmioo. 
Thereupon, the astesees abught a bearing of their appeal on 
merits, alleging that they bad withdrawn the appeal only on 
the understanding that criminal proceedings against them 
would he withdrawn. The Assistant Commissioner ordered 
that he had no jurisdiolion to re-open the matter, tiie appeal 
having been dismissed already. Hidd, on reference, tiiat there 
was no question of taw for the ICourt to anawer and that the 


(t) (bwgs Ssffsr r. Bmperar 4 I. T. C. tH. 
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MBMdy of the iinrnnofin lay in applying to the Commiasionw 
lfwome>tax in revision, t 

Snotlcm 26. (i) If the Central Board of revenue it aatiefied 
in the cate of any butinees that tpeeial eircumatamet 
exist which render it inequitable that the standard 
profits of the busiueas in relation to any charge ble 
accounting period should he computed in accordance 
with the provisions of sub-sect ion it) of Section 6r 
and that no relief or insufficient relief has been granted under 
the provisions of sub-section (3) of that Season, the Central 
Board of Revenue may direct that the standard profits of the 
business shall he computed to be such greater amount as the 
Central Board of Rewnue thinks fuel : 


Provided that such amount shall tiot exceed the statutory 
percentage of the average amouttt of the capital employed in 
the business unless the Central Board of Revenue is satisfied 
that owing to some specific cause peculiar to the business it is 
fust that a greater amount should he allowed and that the 
relief if any, afforded by the Board of Referees under suh- 
Section (J) of Section 6 is inadequate. 

(2) Without prejudice to tlte generality of the provisions 
of subsection the Central Board of Revenue shall, in con- 
sidtring the making of a direction under that sub-section, have 
regard to the following circumstances, namely : — 

(a) that the capital employed in a business commenced 
Oft or after the 1st day of July, 1938, is so small in 
relation to the volume of the activities of the business 
that to compute the standard profits in accordance 
with the proviaians of Section 6 would be inequitable, 
taking into aecourU the normal profit* made in 
similar businesses ; 


(h) that owing to the nature of the businem heavy sx~ 
penditure by way of preliminary expenses or atpensea 
in connection with experimental or development 
work has been incurred in accounting periods closely 
prsesding the chargeable accounting period and that 

, _ (1) Sliym 8ii»d«>r Bib«»i Lull v. I oatniMioMr 1. U. P. G 
1. T. C. SM. 
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during tht ^argeabU accounting period uucH e:^»ndi‘ 
turu would normally fall to b$ written tff v^mUf 
or partly in the books of the Person ehargeahle to 
excess profits tax ; 

(c) that the business is of o pioneer nature, that is to say, 
is concerned with an industrial process or a form of 
manufacture or production not undertaken in British 
India before the 1st day of April, 1932, and has not 
been in existenee long enough io have paid ineoste~tax 
for the previous year as determimd for the purpose 
of the Income~tax assessment for the year beginning 
on the 1st day of April, 1937. 

(3) If the Central Board of Revenue is satisfied that the 
comptitation in accordance teith the provisiotu of Schedule I 
of the profits of a business during any chargeable aceounting 
period would he inequitable, owing to any of the following 
circumstances, namely : — 

{a) any postponement or suspension, as 'a consequence of 
ike present hostilities, of renewals or repairs, or 
ih) the provision of buildings, plant or machinery which 
will not be required for the purposes of the business 
after the termination of the present hostilities, or 

(c) difficulties in bringing into British India income 
arising outside British India where the country in 
which the income accrued prohibits or restricts by its 
laws the mnittance of money to British India, and 
lass in the remUlance to British India of sudt 
income because of fi actuations in the rate of 
exchange between that country and British India ; 
the CerUred Board of Revenue mag direct that such allowancet 
shall be made in computing the profits of the busineta durwg 
that chargeable accounting period m the Central Board of 
Revenue thinks juMt ; 

Promded that in making sneh direction the Central Board 
of Revenue may impose suck conditions at U deems appro- 
prude. 

1. FravtoBS Lam Saettoo 9. BtoeM Pedte Duly Aol 10 of 
1019 oefttfainad aoalogoot pnmsknia tboofli io a diffdranl foni^ 
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2. IbkdogdiMLaw: — PromkmB anftlogoos to this oontained 
iii ibi« SeotioB are oontained in Section 18 (7) Part III, United 
Kingdom Finance Act (2) of 1989, where action is taken on 
the application of the person carrying on trade or business. 

3. Soop* of Sootlon 26: — This Section was considerably 

altered by the Select Committee. Under this Section the 

Central Board of Revenue is authorized in special cases, to vary 
the method of computation of standard profits of any business. 
In the Bill as presented to the Assembly this was possible only 

in case of a business which was in existence before 31st 

March, 198G. 

The two conditions precedent to the taking of proceedings 
under this Section that existed in the Bill, ots, that the business 
in question should have been in existence before the 31st March, 
1986 and that relief may not have already been granted under 
Section 6 (8) by the Board of Referees, were taken off by the 
Select Committee. 

The maximum of the greater amount of standard profits 
be applied was fixed under the proviso, by the Select Com- 
mittee, not to exceed the statutory precentage of the capital 
employed in the business. Moreover, the Section has been made 
applicable by the proviso to sub-section (1) to those cases also 
where relief has been allowed under Section 6 (3) by the Board 
of Referees. But the Central Board of Revenue considers the 
same to be insufficient. In such a case the statutory percentage 
may be exceeded. 

With refwence to the above alterations, the Select Com* 
mittee observed in their Report as follows : — "The alterationa 
made in snb-olante (1) brings the provisions of the clanae as 
drafted into accord with clause 6 as now amended, and empower 
the Central Board of Revenue to exceed the amount d! relief 
if an^ granted by the Board of Referees under sab-claaae (3) of 
clanae 6, or to grant rdief in cases to which aNh-ofnaar (3) of 
clause 6 does not a^y. The above alterations, thus, are oonae- 
quentiat upon Uie ehugea made by the Meet Comnqttlee in 
BeetioB 6 mOt ;tee titereonder.) 
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4. Sa]>-««otioft(l) '*!• satisfied'': -It meuM faj evidaaoa 
and with reference to the circumstances of the case and |be 
bosinese in quesiUon. 

5. Pxoviaioas of sub-aection (1) of SectioB 6 : — The worda 
"of danse (aV have been taken off as a conseqnenoe of change 
in Section C (1). 

6. laenfficieat R^ief has bees granted : — For this 
see proriso to this, po«i. The provisos of this Section have 
been made, by the Select Committee to be applicable to 
cases where though relief has already been granted nnder 
Section 6 (3), yet it is deemed by the Central Board of 
Revenue to be in*uffici»nt. 

7. Proviso Statutory parcantaga:- This change has been 
made in the Select ConmtiUee. See comparative table for 
the (H'igiaal provision in the Bill Also see the observatioDS of 
Select Committee under note No. 3 aitie. 

The words ‘average amount of capital' were sabstituted, 
after the words ‘percentage* before the word capital’ in the 
Assembly "as a small drafting point’ inserted for classification : 

d Sub aactiona (2) A (3):— Sab-scctions (2) and (3^ were 
added to Section 36 by the Select Committee. With regard to 
those the Select Committee obeerves “We have inaedad two 
additional sab>claaaes, tbe ftrsi of which specifies two ads 
of circumstances which tbe Central Board of Bevenne is 
required to take into consideration in making a direction 
under sub^laose (1) with reference to tbe determioatioa 
of standard profits, and the second of which emposrers the 
Centra) Board of Reaenne in certain specified circnmataneea 
to grant allowances in oompating the ptofiiU of a btisineaa 
daring a chargeable accounting period.” 

Snb-anolton (2) ""Aitat iiin ffnt day oi Jabr* 
1«38* Tbe words ‘July. 1938*. for ‘jOeoember, 1988* wwe 
elwligad in tbe Assembly. As to tbss obaitge it was jioiiitod 
oid;-~**Undar part (a) specM relief is giren wbert a MV 
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butinesB is sUiiad aft«r Irt December, 1988. It is a reiy 
recent date and very few companies or basiness can ^take 
advantage of this provieion. I should like this date to be 
dto^ed to September, 1987, so that companies which started 
basiness two years before the chargeable accounting period 
nnder this Act begins will get special relief. 

This clause No. 26 has often been referred to by Mr. 
Chambers as providing a core for all diseases and hardsbifw in 
respect of this Bill. I hope and trust that hard cases will not 
have hard luck when they come up to the Central Board of 
Revenue. I wish the Honourable the Finance Member to tell 
me whether it will be for the assessee to go up to the heights 
of Simla or come r.p here in Delhi for each and every relief 
to employ highly paid advocates and lawyers to represent their 
case; or whether in cases or hardship the Excess Profits Tax 
Officer or the Inspecting Assistant Commissioner will themselves 
take up the case to the Central Board of Revenue for relief 
nnder this clause and as regards these new businesses I would 
like the date to be changed from 1st December, 1988, to 1st 
September 1937. This is a modrat amendment and I think the 
Oovttrnment will see their way to accept it.” Bahu Baijnath 
Itajoria), 

This sulvclaus.^ gives power to the Central Board of 
R4sveDoe to give relief in certain special circumstances. The 
object of putting in a date there was to give relief to those new 
businesses — run more by partnership and individuals than by a 
company — where the business having been started quite recent- 
ly the amount of capital employed owing to the nature of the 
business is very small, and, therefore, a percentage on capital 
might be a quite ridiculous standard protit. Let me take 
the example a broker m a jute exchange of produce 
exchange or something of that kind. In this case, the amount 
of capital is small in relation to the total vdame of 
the businea^ and having started after a date when they have 
any accen to a standard perioi, they have to take a 
poxxentoge on oapital which would be quite unfair. In putting 
in the date, ‘1st December, 1988', what was in mind waa that 
there wee e period of et leest nine montha between *tliet dele 
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mi 4 the let September, 1939, and it was thoof^t at that timd 
that there would be in those cases an availaUe standard period. 
Bat it has stooe been pointed oat that the last standard period 
asoUoUe mast under clause 6,'as it now stands and not later 
than the 31st March, 1939, and not on the 1st September, 1939. 
For this reason, the date ‘the 1st day of December, 1938’ should, 
therefore, go back, at least as far back as July, 1938, so that 
there is at least nine months of available standard period. To 
go back beyond that would be giving extra relief in cases 
where, although special ciraumtanoes where present, there are 
available standard periods and, therefore, the ordinary process of 
appeal against the profits of a standard period would be more 
appropriate, what I would like to suggest, therefore, is that 
although we are unable to accept the date suggested by my 
Honourable friend, if he could, with the permission of the 
House, eubstitute for his date, the date 1st day of Jqly, 1938, 
we could accept that amendment. May I ask the Honourable 
Member whether he will be prepared to accept that suggestion* 
iUr. S. P. Chamh^rK.) 

“I am prepared to accept that suggestion, Sir, may I 
substitute the words 1st July, 1938? {Babu Baijnath Bajoric^' 

'9. Sobaaotion i2) Clauao (c) This was added at a rootmn 
in the Assembly. “In commending this amendment to the 
OovMviment for acceptance, I want the Central Board of 
Revenue, wben considering other suggestions where the relief 
is not full in accordance with the other provision of the Act, 
may be pleased to consider the case of the nascent industries 
also. The impoitanoe of this bss been emphasised in the various 
i^>eeches, and 1 need noi repeat the same arguments over again. 
I think the HononraUe the Finance Member is fully aware of 
the anxiety of the small indostrim to be protected from the 
Excess Profits Tax, but what 1 iraat is whether the income-tax 
year 1937>38 is to be inoluded with r^rd to this consideration 
and also whetbw the profits made in the year 1938>39 or after 
are entitled to claim for relief.” (Sardar Sanl Smgh). 

*'l am glad my Honourable friend hea brought thia amaad* 
meat iannrd, and 1 have pleesure in aeoeptinf it. I think Ihit 
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wilt be a eoneidetable improvemaafe on the claoaa 28 as it 
^Mady stands and will afford a channel for a very desirable 
form at relief.'* {Sir Jeremy Raieman). 

10. S. 26 (3) a ‘Any poatponamanf . The word ‘any’ waa 
sabstitoted in the Assembly for the word ‘either*. 

11 S. 26 (3) Clauaa fc):— Clause (c) was added at a motion 
in the Assembly. ‘’Some of ray friends wanted to give certain 
facilities to those people trading in foreign countries where 
restrictions exist about taking money out of the country, It was 
also pointed out that there were certain exchange difficulties. 
Suppose we charge the Excess Profits Tax in a particular year 
at a given rate of exchange and the money is not brought to this 
country but it is brought at a later date when the rate of 
exchange is altered and on account of this fluctuation in the 
rate of exchange the amount of profit will be seriously affected. 
Therefore, some of ray friends wanted to have some kind of 
provision to help such traders abroad. Put my difficulty is this, 
if yon have this facility, then more Germans and Hussian will 
come in than the Allies ; the other difficulty was that the Indian 
States not being within British India will come under that clause. 
In this particular case 1 give power to the Central Board of 
lievenue to consider such cases and remove the hardships if any 
so that the Central Board of Revenue will be able to distinguish 
between genuine cases in which difficulties have arisen from 
those of a purely trivial nature. 1 think ray friends Measre. 
Nauman and Lalchand Navalrai, pressed their case in season and 
oTit of aeaaon more often than I pressed the case of excess profit 
of iron and steel, but I think the right place to give them relief 
is this particular amendment, though I have not found out a 
right {dace as yet for iron and steel. Perhaps, somebody may 
hdp in this particolar matter. We all desire that some relief 
roay be given in genuine oases and the Central Board of Revenoe 
is tile best anibortiy where this relief can be given. They will 
examine each case and if they are satisfied tbi^ the eaee ia 
genoine one they will give ndief aooording to merits'*. {Or. Sir 
Ziam4dite Ahmad.) 
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S^etlOA 27 . (7) Th» Central Board of Bevotme may, oabjaU 
P mm rn ' B to /o the cotttroJ of the Central Owernment, malm 
mmitmrmima. carrying out the purpoeee of thie Act. 

(2) Without prejudice to the generality of the foregoing 
Power, such rules may — 

fa) prescribe the procedure to he followed on appeals, 
applicatious for rectification of mistakes, and appli- 
cations for refunds ; 


(6) provide for the adaptation to excess profits tax of any 
of the provisions of the Indian Income-tax Act, 1922, 
which are made applicable to excess profits tax by 
Section 21 : or of any rules made under any siwh 
provision ; 


(c) provide in regard to companies whose business consists 
wholly or mainly in the dealing in or holding of 
investments for the granting of exemption or relief 
from liability to excess profits tax of profits derived 
from investments in other companies the profits of 
which have peen subjected to excess profits tax in 
British India : 


{d) provide for any matter which by, or under, this Act 
is to be prescribed. 

(J) The power to maie rules conferred by this Section 
ekail be exercised in like manner as the power to make rules 
under section 59 of the Indian Income-tax Act, 1922. 

Pxwvioiw Law; — Seetioa 18, Excsm Profits Duty Act 10 
of 1010. 

Under this Act. the power of rule>mAking vested in the 
(he Governor Owterat in CounciL RegoUtions relating to 
oertsin matters have been made by the Commissioner InUnd 
Revenue under .Seetioa 21, Finance Act, (2) of lOitO and Pacts 
1 and 11 of fifth Schedule Finance Act, 1087. 

Soopo ol S«oflan 27 : — Seotioti 27 reistes to rulA* 
-Trrt^*nf 'power under the Aet. It now vests in ^ Csninii 
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ItoMd ol Bereave, enbjeet to tiie control of the Oentrel 
€k>rirnmeBt. 

*A{^lioettons for rectification of mietakes,’ under Section 
fiO 0 ntet here been added to elaose (a) of sab-aection (2) of the 
Section by the Select Committee. Thie ie consequential upon 
adiange made in Section 20 ante. The Select Committee 
bbeorred: — Tn oonneotion with the amendment which we hare 
made in clause SO, it is necessary that there should be power 
to proride for the procedure to be followed in making appli> 
oations for rectifications of mistakes. The amendment made 
in clause (< 7 ) of »uh~ctau»e (2) prorides for this.” 

Clause (c) to sub-section (2) of this Section has been 
added by the Select Committee, clause (c) in the o^ginal 
Bill now being clause (d) with regard to the newly added 
clause ( 0 ) to sub-section (2) the Select f.ommittee observed 
“We hare inserted a new clause (c) to give power to provide 
for the grant of relief to investment companies a part of whoee 
investments are in British India and have already been subjected 
to excess profits tax.” 

Snbaaction (2) {a) applicabon for xactificaUon 6t 
mlataka. These words were added by the Select Committee. 
"In oonneetion with the amendment whiob we have made 
in clause 20, it is uecessary that there should be power to 
provide fer the procedure to be followed iu making appli- 
oatiooe for rectification ot mist^es. The amendment made in 
clause (a) sab-c/tfuse (2) provides for this." 

SCHEDULE 1. 

[8be Sbctiom 2 (19).] 

Rules for the oompatetion of profits for purpoeea of Excess ProfiUi Tax. 

Sul* 1, The prafite 0 / a hustaess during the etandard period, 
or during any chargeabU accounting Periodt shatl be aeparedely 
compnhdt Mi AM, enbjeet to the irovistofu of tkie Schedule, 
be eomptded an the peineipiee on which the profile of m bumneee 
ere coutpAed for the p ur p ooe e of ineomodax nmd» Section jO of 
the iuiim I mo metnx Ad, tPZS : 
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Provided tkoi vtktre ike Profit* durit^ dttf «<aii4il*Nj! 
period have already been determined for the Ptirpcm ef em. 
aeeetament under the Indian Income-tax Act, 1922, such profile 
aa ao determined ehall, aubject to the adjuatmenta required by 
thia Schedule, be taken at the firofitt during that period far the 
Purpose of excess profits tax : 

Provided further that where a standard period or charge- 
able accounting Period is not an accctunting period, the profits 
or losses of the business during any accounting fierids wholly 
or partly included within the standard period or chargeable 
accounting Period shall be so computed at aforesaid, and such 
and apportionment to ^tecifie periods of those profits 
or Jofses and such aggregation of those profits and losses, or 
any apportioned pari thereof shall be made at afi peart necessary 
to arrive at the profit during the standard period or chargeable 
acconnting period : and any tuch apportionment shall be made 
in proportion to the number of months or fractious of months 
in the respective periods unless the Excess Profits Tax Officer, 
having regard to any sqjecial circuntsiances, othertciss direeta- 

1. Prwioat Law : — Sectioo 5 Excess Profits Doty Act. 10 of 
1919. 

2. Asalogoas Law : — Sectioo 14 (1) Part 111, Finance Act. (9) 
of 1989 and Schedole YU Part 1. (Paras 1 to 13). The words of 
Role (1) are pxactioally the aame as tboae of Saction 14 (1) 
Part III Finance Act (9) of 1989. 

3. Soopa of Bala 1; — Role 1 oootains general pioTiaiona zalatiBg 

to the compntation of profits for Ezoass Profits Tax pnrpoaes. 
Qenerallj spericing, the profits shall be oompoted on inoone 
tax poinciiries,’ whioh is the expression used in the Act 

(Seehcm 14 Put III Finanoe Act, 1989). 

The Role in the Indian Act Schedule amplifiM it bf 
expressly stating that sneh profits shaU be eompatad on 
the pcinciides on which the profits of a bnsinaw ara eonapntad 
for the pnrposes, cf Xneome-tax onder Seetim 10 Aet 10fl» fiw 
wiMd^,'or wonid be so c omp u te d if iiwoiaa4u wata Bhanaahts 
m them profits’ whkdt existed in the Bill at the and of 
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MDum Teovlio 1, hAra-beMi dn^ped. TIm Irt proriio »l«o indt- 
€it a x ibe mum tbing, vis., khAi profits determined t<x Income- 
tax purpose may be need for Bsoess Profits Tax porposes. Be it 
aoted, bovever, that the ‘prerioos year’ role of law is not 
appttoable fmr Bsoess Profits Tax porposes. The profits for 
SQoh porposes are the aetoal profits arising in the scooonting 
period, in qoestion. 

The Second proviao makes provision for a case where a 
standard period or a chargeable accoonting period does not 
oonieide with an aoooonting period. Such cases most arise 
where there is no accounting period co-terminoos with the 
standard or chargeable accounting 'period. In such a case an 
apportioomeat of profits (or losses) shall be made after com- 
putation as above stated, on income-tax principle having regard 
to the nombM* of the months of the accoonting period and that 
of the standard or oba^eable accounting period. That is to say, 
the profits or losses shall bear the same proportion as the period 
of aoooonting period does to the chargeable aoooonting or the 
standard period. Where a short accoonting period, say of foot 
months, happens to fall wholely within a chargeable accounting 
period, the entire amount of profits would be liable to Excess 
Profits Tax. 

To take an instance, if a oontoact lasts beyond one account- 
ing period, the total profits shall be distributed over the varioos 
periods of Uie pe rf o r mance of the contract and the amonnt of 
profit to be apportioned with regard to any putieolar accoonting 
period would depend upon the extent to which the contract was 
petfonnad daring that period. 

The ooneloding words of the proviso ^vide for any 
special oases that might call for a special treatment, in which 
esse disorekion is given to Excess Profits Tax Ofl&cer to depart 
from the tine of appocikmnient as hwcein laid down. 

^4 Sapsialsljr ooaspolad :~The word ‘separatdlj' though 
a simple woid of no nnmeral signifieuioe, is of tmpiKtaaoe here, 
in e onn setion with Exosss Profits Tax asssssment. It msaaa 
U dmll be oompntad *tapatataly' qntta i^aii from tha 
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inoome 6f ih« person oarrytng on ihs Inuinaaa whioli ko 
ho're from otiier somow. This is so baesose, while mijler liMSOme^- 
tex Aet it is the 'Mo? income* thst hss to be token into aeoaonl 
for sssessment pnrpoeM, for Szcms Pr<^it8 Tox pmposes, jt ; is 
only the income from businett as 'sepsrste* from inoome fnoHi 
onj otti«r sonroe or sonroes that comes. To take a concrete ins- 
tance, snppose A has income from two sonroes, ‘bnsiness’ and 
property and his inoome from property in a particular year is 
Bs. 30,000 while his inoome from bnsiness is Rs. 25,000 
dtxring the same period. His total inoome is thns Bs. 55,000 
computed under the Excess ProOts Tax Act, suppose 
his standard proOts come to Be. 5,000 that could have 
a balance of Bs. 20,000 as of profits from bnsiness 
assessable to Excess Profits Tax. It is not assessable, the minimum 
being Rs. 36,000. It would thns be exempt and bis in<»>me 
from property would not count towards his profits, from business 
having been counted separately as above indicated. This makes 
the expression ‘separately computed* clear. Under the Eng- 
lish Law Section 14 (1) Finance Act <2) of 1039 the words 
^separately computed’ have been construed to mean that ‘the 
computation to be made for Excess Profits Tax is distinct from 
the computation to be made for any other purpose, r. g. income 
taz« and in computing the {unfits of the standard period the 
computation which was adopted for iDcome<tax patposes will 
not be conclusive’. > 

Compntad iox thn ptupoae oi laoomw-tax ondax Saetioa 
10 ate. : — This means that the {unfits shall be ooiD{>Qted after 
alloudng the deduction which are allowaUe under Beetion 10 
Income-tax Act, 1922. The words used in the corre^ading 
Section 14 of the United Kingdom Finance Act (2) of 1989 
are ; — "shall be oompoted on income-tax {uinciples as adopted 
in aceordanoe with the provisions Part I, seventh schednle 
to this Act." The ezpreesion ‘income-tax {sinciples* luM, in 
Section 14 United Kingdom Finance Act (2) of 1989, in relatiOD 
to a trade or bnsiness. been pat down to mean the prinet|de on 
which profits arising from trade or bnsineai are oompnted f<^ 
the pnrposes of Income-tax nnd« Caae 1 Schednle D, would 

f 11* Oitaboif C«. I4d. v. CoaiaiissfoBer island Beveaoe T. 0-401- 
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Wbo eoupsted if inoome>tas were eherfi'eable ander (het ease 
in twptcA of the profits so arising, flcbedule 7 relates to coino 
patation of profit! and capital tor Excess Profits Tax porposes 
and Pari I of that sehedole is headed ‘Adoption of Income-tax 
priaoiples as to compniation of profits.’ The following bsTe, 
infer alia been held not to be allowable dedoctions for porposes 
of compating profits for Excess Profits Tax porposes, under the 
United kingdom Law : — 

1. Sams set apart from time to time for making good the 
depreciation in the valoe of secarities, as required by the Asso- 
ranee Companies Act, 1909. i 

2. Bonus paid to directors - 

3. Lump sum paid to a retiring director, in addition to 
lemuneraiton. ^ 

d. Advance made by a manufacturing company from 
securing raw material. * 

5. Loss incurred by company in paying penalty under 
(. ustomers Act and legal expenses. ^ 

6. Penalty under customers Act and costs of proceedings <> 

7. rompensation paid for unexpired contract 7 
6. Managers’ remuneration 

ProTiao 1 : — “Ham aliaady bnan daterminad for tba pnr- 
poaaa of aaMwmaat undar tha Incoma-tax Act 1922 As 
already stated above, these words point out to the fact that profits 
ascertained for income-tax purposes may be used for Excess 
Profits tax purposes also. 

Psorito 2 la not an aooountino paziod The expres- 
sion, ‘is not aocounting period’ means that the standard period 

(11 Irish Catholic ('hureh Propsrt.r Insnrance Co , Ltd. v. Comnua 
sioner lolMid Iteveous 13 T. C. 13 (1^ 30, 21). 

(3) Page and ElUn Jonss Ltd. v. Commis«ion«r Inland Bevonue 1. 
T. C, ai (88. 90, 99). 

(81 Page A Elian Jons# Ltd. v. ComBoioaionar Inland fievsnoe 1; 
T. C. 89 (897m 92 k 

(4) Ohortea Martdsn and Sons Ltd. v. C. I. B. 13 T. C. 917. m, 226 
<9) C. 1. B. V. E. C. Warner and Co. Ltd. 13 T. C. 231 (380, 3891. 

(6) C. I. B. V. Alexander Von Qreen Co. lad. 13 T. C. 383 (^18, 39i 

2*4% 

17) John Smith and Sons v. Beere 13 T. C. 966 (973. 377, |87) 
ffi) INd. 
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or ohtttgeoblo aooouakiofi period is not tiu aomo aa Moanatiac 
period «. e. does aot syaohcoatce with in pomt of period or time. 
It will sometiaftee be the eese that an aoeonatiog period of tiie 
bminees will not ooaoide with the chargeable aoooanttag period 
or with the standard period. In snch a case the oiethod of 
■ppoctionment as laid down in this pro>riBo is to be Mlowed. 
See also notes under Soope ante. The words i«oriso 2 ate 
tiie same as those of Section 14 (1) proviso United Kingdom 
Fixuattx Act. 

A further proviso was proposed to be added to Rule 1, as 
follows 

“Provided farther that in oompokation of profit accruing or 
arising without British India, the standard profits and the profits 
of the chargeable acooanting period may at the option of ibe 
person carrying on the basiness be compnted at the rate of 
exchange appropriate to the standard profits or the chargeable 
aooouniing period*'. It was observed in this connection. ; — 
*' This schednle makes rules for the computation of profits for the 
porpoee of Excess Profits Tax. This amendment which relates 
to trades whose profits arise without British India — the question 
is with respect to the exchanges. The exchange rate may be 
(HU appropriate to the standard profit, and at the time of ibe 
chargeable accounting period the exchange may be different, 
and, thia amendment asks that an option shoold be given to that 
person to cluxwe the exchange ai which bia profita abould be 
- oompoted. The option should be either the rate ot exchange 
at the time of the standard profit or the rate at tiie 
time of the chargeable aeooonting period. As regasdt 
amaadment Na 117 it was left to the diaoretion ci flu 
Central Board of Revenue, and 1 submit that in thia case 
also a (Hovision be made that the Central Board of Bevenne 
or the lnoome>tax Oflsoer should give the option to the pecaoa 
to have hia profita determined aooordiog to (me or flu 
other rale of excdiange. Many diffienltiee arise in oonMdefiQS 
the rates of exchange and peojde who are there wfll know 
•exacts wkat the exchange theca was at a parfloolar time vriiWb 
iat0 not be known to the Oovemmeot here. Mid flu Gown* 
UMOt that there ie no snob pcovtskm to gjtra an optkMl' flat 
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vmA wattm, Tberefoce, I tabmit that this MUfludmant ahoold 
lit Moefied, but if the Hononriblt Mtmber it not in t mood to 
do to, if he oen give en aunrenoe that tbit will aleo be con> 
^ered by the Central Board of Bevenoe if an aetnrance to that 
effect ie given, then 1 may atk toe leave to withdraw the amend- 
ment. Bat 1 want an aegarance that the question of option will 
be considered by the Central Board of Revenae with regard to 
these exchanges. " ( Afr. Lalchand NavaJrai.) 

The motion was opposed : — " I oppose this amendment. 
Relief has already been given by the acceptance of amendment 
No. 117 and the effect of the relief which will be given under 
that sab-claase is this, that where any exchange loss was 
incarred daring the chargeable aocoanting period, or where, 
owing to difficulties in bringing in the profits in that period, the 
profits could only be brought in at a later date and were then 
broaght in when the exchange was less favourable in all those 
circainstaoees the exchange loss will be allowed in the charge* 
able accounting period. Therefore, as far as 1 can gather, all 
possible eases have been provided for but this amendment goes 
farther and suggests that the asseasee should have the best of 
both words. He should be able to go back to the standard 
period and have bis profits in the chargeable accounting period 
computed by reference to a rate of exchange which may have 
no relation whatever to the rates in force during the chargeable 
accounting period. The rates in 1935 sod 1936 in many 
countries in relation to India are entirely different or may be 
entirely different from what there are in 1940 or will be in 1941 
and to give the amessee an option to choose one or the other 
seems to be quite inappropriate. We have given them all the 
relief which can reasonably be asked for. " (Afr. .V. P. Chomben,). 

The motion was therefore negatived. 

Pxofita or ioaaoa Under Section 16 (2> otiie, defining 
‘Ices' *loesea' for Excess Profits Tax purposes, ure to be com* 
puted in Ibe same manner as ‘profits'. 

Aoooriingly, when in sny esse, the oimtingsney mentioned 
in the Sind proviso to R. 1. arises, lossss also, like profits may ba 
an^octhmsd over sevaral aeoounttng periods. 
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It is iioteU« io Idiw eoaoeotion iuid«r lh« United 
lew, thet loeees ceaoot be cerrted forwetd from one period to 
enother for Exeees Profits Tex porpoeee end oennot be set off 
acmnst profits, u is possiUs aoder the I&oome-tex Lew. The 
seme is the owe in Indie. (In the oonneotioo pleese elso see 
pege 120-121.) 

Under Rale 3 (3) Section 24 (2) Income.tex Aot 1922, 
reieting to the cerrying forward of losses is not applicable for 
Excess Profits Tax purposes. 

Then the term ‘loss* for Excess Profits Tax parposes is 
confined, by Role 3 (2) to loss snstained many business to which 
the Excess Profits Tax Act applies and to no other. 

Rnlo 2. The profits of a business during the standard period 
shall be computed on the same basis and in the same manner as 
the Profits of that business are under the Indian Income~tax 
Act, 1922, as amended by the Indian Income-tax lAmendnunt) 
Act, 1959, computed for the chargeable aeeouniing period, 
notwithstanding that the Indian Income-tax (Amendment) Act, 
1939, may not have been in force in the standard period. 

Rule 2 is new, baring been added by the Select Committee 
with regard to this, the Select Committee obserred ; — “This 
new provision is intended to secnre that the computation of 
profits in any standard period should be made on the same 
basis as the computation of profits in the chargeable sooountiog 
period, and in particular that depreciation should be, ealeolated 
on the written down ealne basis instead of on the cort basis 
and that income assessable on the arising basis in the chargeable 
aoconnting period bat on tire remittanoe basis in the standard 
period for income-tax parposes should be oompoted on the 
arising basis of excess profits tax parposes.” 

Thus, fairly enough, the Select Committee haoe chosen 
to make an express provision in Uie Boles for compntrtion qC 
pngfits that the basis of computation, both to tbs case of * a t a ad a T d 
period’ nid ebargesble aooonnting period sboold be the same. 
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soft 

Depreoitkion, in particular, ia to be calculated on 'written 
down Talue' and not on cost basis. 

Above all, income for Excess Profits Tax purposes, is to 
be computed on arising or accrual basis, and not on basis of 
remittances in the chargeable accounting period. The arising or 
acorual basis has been adopted though remittances basis may 
have been adopted in the standard period. 

2. Profits of a boalnoss during tho standard period ; — It is 
a well known fact that, under the Excess Profits Tax law, the 
determination of profits of a particular standard period is a 
matter of basic importance. It is, indeed, the most relevant 
and material point whether the particular profits sought to be 
assessed to Excess Profits Tax relate to the particular standard 
period. There are a number of Knglish cases on the point. 
In J. P. Hall & Co. Ud. v. Commissioner Inland Revenue * it 
was held that the profits out of contracts for delivery of goods 
should be taken to have accrued when the goods were delivered 
and that they should be brought into accounts as and when they 
were realized. 

In Short Bros- Ud. v. Commissioner of Inland 
Revenue it was held that profits by way of compensation 
received for cancellation of contract must be included in the 
profits for the accounting period in which the compensation 
became payable and was in fact paid. 

In the Sunderland Shi^uilding Co. l/td. v. Com* 
niiseionsr Inland Ret'enuc ^ compensation for cancellation 
of oontract was held to be a profit of the period dnhng which 
the agreement for cancellation of contract was entered into. 
Bimtiarly in Commissioner Inland Revenue v. The Horlh Fleet 
Coal and Bailast Co. Ltd. ^ lumpsum paid in lieu of annual 
sums, in consideraUon of foiegoing delivery of check (or the 
nnexpired period of the contract was held to be profits of the 
accounting period during which the sum was agreed to be paid. 

(II 12 T. e. 8i2. 

(3) isT.c. m. 

(^ iWd. 

(«} 13 T. C. 1103. 
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la/Msee Rthimton A Stons t. inland 

Rtnetme ^ oontnoi entered into on dOth Maroh, ISSO^ma 
eMieelled on 29th Jane, 1920, apon condition of payment by 
pufcboaet of a coctoin earn, to be received under the original 
«nd eubetitated contract. The sum, thoogh recdved in two 
inetelmente in January and August. 1921, was treated, os trading 
receipt or prodts of the aocounting period of one year ending 
90th June, 1920. In the cose of another contract, in this very 
ease, contracts wcoe mode for sole of certain quantities of yarn on 
20th Auguat. 1919 and 16th March, 1920. In July, 1920 the 
pnrdboeer cancelled the contracts. In June, 1921. the purchaser 
agreed to pay a cmioin sum os damages for breach of contract. 

This sum was paid in June, 1921. It was held that the 
earn lonned port of profits tm the accounting period of the year 
•ending 30th Jane, 1921. Where damages suffered during the 
final accounting period were repaid after close of that period, 
the ooste thereof were bdd as dednctions allowable in respect 
of that period. ^ 

Bain 3. (f) The principu of adding the allowance for depreda' 
Jion for any one period to the allowance for depreciation for 
■anjf eabeeqaent period and deeming it to be pari of the alUmame 
Jor sack mbeeguent period ehall not be follotoed. 

(2) Jfo allowance thaU be mode for any loee other than 
■a ton naUtined in a btniaen to which tkie Ad appiiee. 

(S) Nothing in tkie Act ehall be conetrued ae permitting 
the application. In computing profit* for the purpome of the 
cocas profit* lax, of the prooiaion* of »nb~mction (2) of Section 
24 of the Indian Income-tax Act, 1922. 

1. Aamlogou Lmr : — Poit 1 Schednle 7. Finance Act, 9 of 
1939 contains similar pnmekHis to prohibition ogainet oonyiim 
forward of l osses. 


U) 13T.C.1M1. 

« 

m Hsvol Cotlierjr Ce. Ltd. v. C I. & 12 T. €. fOll flOlTl. 
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X 8oop* of Rill* 3 i^Bole 8 relates to 'd^neoiation' loeaes. 
Hite oosnolation aad loope of jdie term ‘lose’ has. by this nile» 
been reatrioted to each loaaea aa are aoatained in a boaineaa to 
wbieh the Act appliea [Rnle 8 (2)]. By Bole 8 (8), the oatrying; 
forward of loaaea hare been prohibited for Bxoeea Profita Tax 
parpoaea. Section 24 (2) Income-tax Act, 1922 being made 
expreesly inapplicable. Thia, aa already indicated above under 
tbe general proviaion contained in Rule 1 anfe, is in accordance 
witti the Bngliah law. 

8nb«mle (1) of Rule 3 , thia probibite the carrying forward 
of ‘depreciation allowance* for one period to a aubeequent period 
depreciation allowance and adding to it. 

The Rule, aa it exiated in the Original Bill preaented to 
the Aaaembly waa not quite ao explicit aa it ia now. Its drafU 
ing waa improved by the Select Committee, who obaerved with 
regard to it in their Report. “The intention of the rule waa 
to make explicit proviaion to prevent the carrying forward 
of loaaea under Section 24 (2) of the Indian Income-tax Act, 1922, 
although that Section ia not one of the Sections of the Income* 
tax Act which are applied by clause ^ (now 21) of the Bill* 
We have revised the drafting ol the rule to exclude the poaeibility 
that by a wider interpretatioa of the role than waa intended 
expenaea charged in the accounting period might be disallowed 
on the ground that the loss though appropriate to the accounting 
period was not actually made in that period. It ia notable 
that though 'loaaea* are previous not to be carried forward, such 
loaaea are not ignored in Exceaa Profits Tax law. The said 
lost is reflected in the shape 'deficiency* under Section 7 
of the Act.’* 

Bnlw 4. (f) inamt rtceived from invatments sAaff be included 
in the profU* in the cattt and to the ejtient provided in sub-rulet 
(3) and (4) of thie rule and not otherwiee. 

(2) /e the coat of ike bnmnem of a bmlding aocftfy, or cf 

a momjhlmding Amswmm. hanking hueineu, insurance huHntn 
or butinees eonsisting srhotlg or mainlg in the dealing in or 
holdit^ of invesimente, the profts shall invade off income 
r eceived from m v e stmen ts, whHimr or not secA Income is 
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indtided in the ProjUs ckarged under SecOon 10 of the Indian 
Income-tax Act, 1922, or is charged under any other Seetian of 
that Aet, or has keen auhjeeted to deduction of tax at eource Or 
Is free of or exempt from income-tax. 

(S) Notwithstanding anything contained in sub-rule (2), 
where the profits of a subsidiary company are under the provi- 
sione of Section 9 to be included in the protiis of the principal 
company for the purposes of assessment to excess profits tax, 
dividends from the subsidiary company out of such profits shall 
not also be included in the profit* of the principal company. 

(4) In the care of a business which consists wholly or 
partly in the letting out of property o:i hire, the incoitte from 
the property shall be inclu.ied in the profits of the business 
whether or not it has been charged to income-tax under Section 9 
cf the Indian Income-tax Act, 1922, or under any other Section 
of that Act. 

(5) Where the person carrying on a business is tlte bene- 
ficial owner of any investments, the income from which is by 
virtue of the provisions of this rule not to he taken into account 
in computing the profits of the business, and a deduction would, 
■apart from the provisions of this rule, fall to made in respect 
of interest on borrowed money, the dedudiott {.if any) to be made 
in respect of that interest shall be computed as if the principal 
nf the borrowed money were reduced by the value of these 
inve^meuis : 

Provided that where the person carrying on the business 
is no/ a ^mpany, no such reduction shall be deemed to be mads 
in the principal of any borrowed money in respect of any 
investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and interest 
thereon. 

1. Aaalogou* Law ; — R qI« 6, Part 1 Schedale 7 Bngliah 
Finance Act ^2) ot 1939 contains similar provisions. 

%, Scope oi Rnla 4 :--Rol« 4 deals with income from 
inveaUnmts and points out bow far and in what partionlar oases 
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tvoold VTUth intome be taAen into eoeoant in computing profits. 
Oneh Bnlra (2) and (4) indicate this and restrict the computation 
of profits from investments to those cases and to the extent 
therein mentioned only. This is the clear sense of Bale 4 (1). 

3. Rol* 4 (11 (a) ‘‘Income xeceiTed from investment** : — 

Thmre may be cases where investment income is received under 
dedaction of tax, or where dividend is paid free of income'tsx. 

In sach a case apparently, the ‘gross’ and not the ‘net* amount 
of' investment income shall be taken into account in computing 
profits. The words, ‘or has been subjected to dedaction of 
tax at source, or is free etc.* in the hucceeding sub-rule (2) 
clearly support tbe view above indicated. 

Rule 4 (1). (bi “Shall be inclndad in the protita" : -Seems 
clearly to mean that investments shall be treated as a receipt 
or a self contained item of profit’*. 'The expression nearly 
means that investments shall also form part of the profits to be 
computed, though it may be that even after this inclusion, the 
net result may be a 'loss’ and not ‘pro.its.* 

The rule is concerned only with 'income received from 
investment* , with no reference to ' other property*. This is 
supported also by the use of the words, 'or business consisting 
wholly or mainly in the dealing in or holding of investments’, 
occuring in sub-rule (2), there there is no reference to ‘other 
property.’ In the English decisions under Excess Profits Duty 
.\ct (2) of 1915 it has been held that the words ‘investments* 
IS to be taken in it.s ordinary sense, and it is to be taken in its 
ordinary sense as being an mvestment whether it be or be not 
connected with the business that is carried on by the investor * 
In the same case, it was observed that ‘ investment”...... 

does not include all money embarked in the business itself 

......bat it includes money emberked in the business and 

'A'llh a view to the advantage of the business invested in an 
outside eeeority". 

0) Per Lord Suirndale M-lt in V. Ths Oas lashtinf Iiaprave- 

meot Co. Ltd. la T.C. »08 (616) 

(4) Per Viscount Cavs L.C. at p. &S&-S86 
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In th« cMe of sbArei nnd dAfaentarait iho moiiTO of 
pueluwe did not prifTont the same frcnn Imag treated aa *iBvaat^ 
mesta.* ^ In aaotiier.Bagiiah oaae. Liberty # Co. Com*- 

meastoner Intend Let)eutie ^ War Loans and British OovemiiMnt 
aeonrities were hdd to be investments, althoagh those had been 
aoQoired for the porpose dixeetiy oonneoted with Bie bnsineaa and 
it was observed (Per Pollock U.R.) that it was impossible to plaoe 
a restricted meaning on the word 'investment.' In Jamee Waldie 
S Some Ltd, v. Commiationer Inland Revenue however 
advanoes made without interest or saonrity by a coal company 
and seonre sapplies of coal were held to be capital employed 
in boainess and not investments. 

4. Snb-nilo 2 : — In the cases mentioned in this rale vie., in 
the case of the bostness of 

1. a building society. 

2. a money-lending business. 

8. Banking boainess 

4. Insarance boainess. 

5. Holding (wholly or mainly) of investments the entire 
income from above mentioned business shall be incladed as 
'profits' aaaasaable to Excess Profits Tax, and this would be 
ao, irrespective of the same having been charged under Section 
10 or any other Section of Income Tax Act or irrespective of 
the Imdb whether tax on such income has been recovered at 
aonroe or whether such income is free as exempt from tax. 

The use of the two words, 'money-lending business’ and 
'banking business* is significant The latter term is wider than 
the former aa. a 'banking business' indudes, 'money lending 
busiseas' uid somethiiy more than that. The words aftw (tom 
investment *beimg inceme to erhich the paruma tarrying on the 
beeimesk ore be$u^cialtg entitled to appearing in pan 6 (8) 
Stdiedule 7, United Kingdom Finance Act (2| of 1989 do not 

find place in this anb-nile. The words 'whether or not 

income-tax* appearing at the end of thie anh-rale are mote 
appUeabte here. 

^ St p. M» 

m w 1. T. C. «80. 

A 19 T.C. Its (119. ISr, 128) 
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8nl>*nski 3 tab rale wm added by the Select Oom> 

onMee and relates to a case of subsidiary company, wh^ ite 
profits are included in the Excess Profits Tax assessment of the 
principal company. In such a case, the diridends gtren away 
by the sabsidiafjr company out of its profits shall not be included 
in the assessable profits of the principal company. With regard 
to this sub-rule the Select Committee obserred “A new sub- 
rule (3) has been inserted to secure that where, under clause 9 
of the Bill, profits of a subsidiary company are included in the 
excess profits tax assessment of the principal company, dividends 
from the subsidiary company out of such profits should not also 
be included in such assessment.* 

6. Sttb-xule 4 ( 4 ) Rule 4 (4) [which was K. 3 (3) in the 
original Dill as referred to Select Committee], relates to business 
of letting out property on hire. With regard to this sub-rule, the 
observations in the minute of dissent by Sir Cowasji Jebangir, 
one of the member of Briect Committee will help in the nnder- 
skaodiug of the scope of the Bnle. He observed : — “It has been 
admitted that there should be like-to-like between the standard 
period and the chargeable accounting period. 1 would like to 
point out one case in which it appears to me there will not be 
like-to-like under Schctdole 1, Rule 3 (3). 

As is well known, in several large cities in India there 
were a large number of vacancies in buildings, duestto the 
activity of building enterprise and a lack of demand. The result 
is that there was a greater supply than demand. There may be 
in the standard period a deficiency in revenue due to such vacan- 
cies in real property, while in the chargeable aooounting period 
such vacancies nuy decrease, correspondingly increasing the 
revenue. This may not be due to the war. If we are to com- 
pare like with like, I think, there should be some allowance in 
the Bill whueby the extra revenue in the ehargeaUe accounting 
period is oomparaUe with the revenues in the standard period*’. 

Under sub-rale ( 4 ), income from letting out property on 
hire ahall oomit towards profits assessaUe (or Excess Profits Tax 
purpoaaa, irretyMolive of any assessment o( that inooma under 
Section 9 or any other provision of the Inooma-tax Act 

*" ' ' ■ ' ' ' I ■■■'»■■ P— — I y I .1 I 

* This solMfsIs mmf well he sold so be sa eddfitiMi eeaseeueetial ea 
tbe iwerislsna ef Serttoa • el Mm Aet 
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7. Snb-xul* S. '5) : — This sab-rale (fi) oi Bale 4 is the sAtne 
M the Eoglish para. 6 (8) Schedule VII, Finance Act (S) cf 
1989. 

This sab-role relates to cases of beneBciaL owner of in- 
vestments, whose -income is not to be computed as 'profits', 
assessable to I‘)xcess Profits Tax. If investinent has been made 
oat of borrowed capital, interest on such borrowed money has 
to be dedneted. 

The sob-rale provides that borrowed capital would count 
after deducting the valae of investments from it deductible would 
be computed on the balance left after the deduction of the above 
value. 


The sub-rule, in effect, deals with cases in which the 
person, carrying on the business, not being of the group men- 
tioned in Kale 4(2) ante, employs borrowed money and is the 
beneficial owner of investments, is the subject of Rule 4. The 
effect of the provisions of the sub-rule is that in the case therein 
mentioned the person carrying on the business cannot have the 
double advantage of being allowed to hare his investment in* 
come out of account and at the same time, to treat the entire 
amount of the interest on borrowed capital as a deductible ex- 
penae. The aoioant of deductible interest is restricted. 

^e proviso restricts the deduction to lie made as above, 
in cases where the person carrying on the business is not a 
company, only in cases where the investments are mortgaged, 
charged or hypothecated from repayment of the prinetpal 
borrowed for investment purposes, and interest therein. The 
provision thus, specifiea the restriction placed on the deduction 
of interest as borrowed money in cases of business carried on by 
a company. 

Rule 5. If at anf time after the cion of the ttandetrd period, 
any inerease in the cahilol employed in a butineee ho* been 
effected by mean* of a loan from a bank carrying on a 'how* 
JIde' banking burinenrt or by n$ean* of a pnbtic i**ne Of dobeit^ 
tun* fecured on the property of th* coMpdnyt the interetd <!*• 
mmeh of the loan or debenture* a* ha* batn iditked in tffetiinf 
ihe inereaae in the capital shatt not bo dodnatod in eon^aUng 



Mt S] Kxoaw Tax Act, 1940. STS 

^ ProJUt titr th 0 Pttrptmt of exetaa Profita tax, and, notioith^ 
Handing the Pfoetieiom of rule 9 of Schedule II, that amount of 
ouch loan or debenturea ahaJl not be deducted in arriving at the 
amount of the capital employed in the buaineaa. 

This role ia new, having been added by the Select Com* 
mittee to the Rales in this Sohedole ‘to provide relief in cases 
where a bnsiness has been expanded with capital borrowed from 
a bank or on debentures by secaring that the interest paid on 
the loan shoald be disallowed and the loan itself should not be 
deducted from the total capital. The effect will be to substitute 
ae a charge, in computing the profits liable to Excess Profits 
Tax, the statutory percentage for the interest actually paid on 
the loan.' 

In an English case. 4. W. Walker & Co. v The Com- 
miaeioner Inland Revenue i it was held that a certain fixed 
share, 3/20th of the profits of a firm, to be paid, along with a 
fixed annual amount, payable towards money borrowed for 
business was not ‘interest* on money borrowed, and vraa there* 
fore not, deductible in computing profits assessable to Excess 
Profits Duty. 

As the words, 'by means of a public issue of debentures 
saeurad on the property of the company’, indicate the Rule will 
apply to business carried by a company only and not by 
individuals. The expression, ‘Bank carrying on bona fide 
banking business', would evidently exclude from the ^int of 
the rule cases where money has been borrowed from private 
bankers. This has been objected to (see dissaatiag notes cited 
below). 

‘NbtwitlwIniidiiiiO tlia prowiaoina of Rnla 2 Scbadule 11' 
Sobadnla 1 1 , Rule 3 poet enjoins deduction of any borrowed 
money for porpoees of computation of capital. So, the rule is 
an exemption to Bole 2, Soheduie 11. 

The dissenting note on this Role by Sir Cowasji Jahangir, 
member of Select Committee, throwa a flood oi light as to tiie 
Rules and the qneation of recognizing loans from Banks carry- 
ing on bona fide banking business (end not from private banker). 

Theeatd diaaeating noteaays; — "Until the Select Com* 
mitee had daeided to inolnde thia Rnle in the Bill, the Bill had 
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{«OTid«d that b(»Tow«d sooneys. And debts shsll be dedi|oted 
from tiiia capitid employed in the bosioees. 

It is a matter of common practice that apart from the 
paid*ap share capital and the varions reserve funds which have 
been aoeomolated oat of past profits, moneys have to be borrowed 
and debts have necessarily to be incarred for the expansion and 
the cmrrying on of the day to day business ; the computation of 
the capital employed in the business, as was provided in the 
Bill, did not represent the actual capital employed in the 
business, which alone makes it possible for ibe business to 
earn its profits. If profits are made subject to the exoeM 
profits tax and the basis on which these profits are earned 
is determined on a footing which excludes a large pari of the 
moneys oonstitnting such capital employed, businesses would be 
placed at a serious and unfair disadvantage. Moneys borrowed 
by businesses are not only from Banks carrying on bona fide 
banking business, or by means of public issue of debentares. 
Businesses also have deposits — public and others — like deposits 
against contracts ; they also have funds, like provident 
funds, which are used as a part of the working capital 
of the business ; they also have liabilities like purohases 
-of goods not paid for, 'wages due and claims under dispute. 
The New Rule 3 (a) only gives relief when the loans are from 
hona Banks, or if the money is raised by the issue td 
d^woloras. It takes no account of mmeys borrowed in any 
other way. Considering the conditions that prevail in India, 
this oonstitates a real hardship." 

On the aame rule, another member of the Sdect Com* 
mittee (H.P. Mo^} observed " The distinctioa sought to be 
drawn betweeo capital borrowed from a Bank and capital raised 
means of deposits and loans horn firms and private individ- 
oals is nnsoond, and goes ooonter to a very widdy adoptsd 
practice of nusing finance in this oonntry. It is only fair that 
this type oi borrowed capital should be recognixed/' 

A similar disseating note (by Ziauddin Akoiod) is: — 
'**Saggesticm wss slso made (but not soe^ited by the Oommilts*) 
to treat loans raised from iodlvidnab who genotieslly net ss a 
Bank hn the same levd as a fsgistsrad Ranh . !niO Ions do* 
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to 'tiiU ooncavBion would be noxoinal ond it would only 
be 0 lekhe in the whole year and about 2 lakbe in the 
eorreot year, whioh we can easily afford in view of the 
other big oonoessions given." Another dissenting note (by Meun. 
Etama Alt A H.A. Haroon) is “We cannot say that the 
principle of uniformity has always been adhered to. For instance 
Uie Bill as amended allows the money borrowed from a Bank 
being treated as part of a company’s capital but refuses to 
put loans from the public or deposits on the same footing." 

Rule 6. J^o deduciiott »hall be made on account cd liability to 
Poy, or Payment of, income-tax, nuper-tax, or excess profits tax. 
Analogonn Law : — The United Kingdom Finance Act 2 of 1939. 
Schedule 7, part 1 para 8 contains the same rule Income-tax and 
Excess I*rofits Tax are both non-deductible under that Role. 
So is National Defence contribution. Super-tax finds no place 
in the English Rule as it does under Rule 5. 

2. Scopa of Rula 6 :~The Rule excludes from deduction not 
only any amount {layable but oven that paid in respect of 
income-tax, super-tax, or Excess Profits Tax. 

In connection with this see the provisions of Section 12 
ante also. The following example would illustrate and explain 


the above Rule. 

AssMsmant yaax 1940-41 Bs. 

Suppose total Income ... ... 2,00,000 

Leas standard profits ■ 1,00,000 


Net Profit .. ... 1.00.000 

Excess ProfiU Tax ... ... 50.000 


The sum of Rs. 60,000 shall be deductible for lncome4ax 
assessment purposes under Section 12 of Excess Profits Tax Act. 
Inooma-tax being payable on the total income of Rs. 


1 60,000 only and not on Ks. 200,000. 

Coaiag to dia aaaaaaaaat fox 1941-42. Rs. 

Suppose the income is again 200,000 

Standard profits ... 100,000 

Sum for Excess Ihofita purpose is ... 100.0(^ 


Then, for eomputation of profiU for eeeesement to^ Exceee 
l^fite Tex for 194M2, the amount of Ba. 60,000/* paid as 
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Bxoess Ptofita Tax oe any iMnotini pud u inoome-tax or rapai^ax 
in past yeur 1940.41 shall not be dedoetiUe. Tbns the Excess 
Prtrfite Tax payable would again be the same sum of Bs. 50,000. 

Bnlw 7. (7) In the case of a business carried on, in any aecount^ 
ing period which constitutes or includes a chargecdtle accountit^ 
p^od, by a company the directors whereof have a controlling 
itderest therein , — 

(a) if the standard profits of the company are computed 
by reference to the profits during a standard period, 
no deduction shall be allowed in respect of directors’ 
remuneration in excess of the amount paid for direct 
tors’ remuneration in respect of the standard Period 
or, if the standard period is longer or thorter than 
the accounting period, in excess of a sum which bears 
to the sum paid for diceciors’ remuneration in respect 
of the standard period the same prcportion as the 
length of the standard period ; 

{b) if the standard profits are not computed by reference 
to the profits during a standard period, no deduriion 
shall be allowed in respect of directors’ remuneration, 
i2) In this rale the expression “directors remuneration” 
does teat include ~ 

(a) the remuneration of any director who is required to 
devote substantially the whole of his time to the 
service of the company iu a managerial or technical 
capacity and is not the benificial owner of, or able, 
either directly or through the medium of other com- 
panies or by any other indirect means, to control, more 
than five Per cent, of the ordinary share capital of the 
cempamy, or 

(b) the remumeraiion c/ any managing agent where tuck 

remuneration is inelmded in the profits of the 
managing agent’s business for Uhe' purposes of 
excess profits tax. 

l.-ABalogoBS Law: — Scbedole 7, part 1, para 10. 

Tftttance Act (9), of 1989 contaios similar proviskms. 

^ Scop* of Bui* 7 .‘--Bale 7, rdata* to tlie of dadookioo 
of jvmnMniioB p^ to diractors of a oompaay , wliac* tli* 
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dix«^ocs hftve « oontrolling ioterMt. OlatMe (a) of 10 (1) telates 
to oasM wbere ^ndard profits are computed by reference to 
the profits of a standard period while clause {b) relates to a case 
wh«re standard profits are not so computed. In an English 
case, Moore v. Sttwarde t a case under the Income-tax Act, 
sum paid for obtaining a commanding interest by one company 
in the management of another, was allowed as deduction. 
Obtaining a majority of issued shares in a company has been 
held to be a controlling interest. - In a case under the corpora- 
tion Profits Tax a director holding one half of shares in the com- 
pany and having a casting vote was held to have a ‘controlling 
interest’ in the company. ^ The power that the number of shares 
held gives to the holder to control the disposal of company's assets 
and the administration of company's affairs at a general meeting 
has been held to be 'controlliag interest’. ^ In the same case 
it was held that to cast a preponderating vote at a general meet- 
ing of a company implies prima facie a controlling interest. 

A share-holder has a controlling interest whose bolding in the 
company is such that in general meeting be is more powerful 
than all other shareholders put together. •’> Clause la) of sub- 
section (1) has reference to cases where standard profits are 
computed by reference to profits of a standard period. In such 
a case only the amount paid during the standard period as 
directors remuneration shall be allowed as deduction. If the 
accounting period and the standard period do not syoebrouise, 
a proportionable amount will be deductible, with reference to 
the proportion that the length of the accountiog period bean 
to the length of the standard period. Supposing, the accounting 
period is four months, the standard period being a year, then 
only one-third of the sum paid shall be allowed m deduction. 
Where standard profits arc not computed by reference to 
standard period, no deduction on this account (t.r. direeton* 
remuneration) shall be allowed. 

Sob-aection (i) excludes from the definition of ‘directors* 
remoneratton' two eases (a) and ib) Case (fr) has been added 


U) 6T.C.&01. 

Olasam Ejuiaadsd Ustal Co. Ltd. v. C I. R. li T. C. 579. 

W a 17 b t, bTw. News Ud. V. B. W. NobU Ltd. v. C. L 
13 T. dan. 
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« 

by Select Committee with teforence to which they obaerred : — 
*'The addition made in Bob-rale (9) seonres that a company 
shall be able to have the remnneration paid to a managing agent 
allowed as an expense where that remnneration is itself snbjeot 
to excess pro6ts tax in the bands of the managing agent.” 

Role 8. !n the case of a business carried ott by a company, if 
the standard profits cf the company are computai by reference 
to the profits during a standard period, no deduction shall be 
alloired in respect of remuneration paid to a managing agent in 
excess of the amount mhich teould have been Payable to that 
managing agent if the agreenuni in force in the standard period 
had been iu force iu the chargeable accounting period, except 
vhere such remuneration is subjected to excess profits tax in the 
hands of the managing agent. 

Rule 8 : — The Bale has been added by the Select Com- 
mittee and is. as they observe, a consequential addition. “In 
consequence of the change made in rule 7 (2), by which 
remnneration paid to managing agents has been excluded from 
directors’ remuneration in certain cases we have inserted this 
provision to disallow for the purposes of tho excess prohts tax 
compntation the payment to managing agents of remuneration 
at a higher rate than the rate in force in the standard period.” 

'‘EMCmpt whmtm aach xmmxmmxatioa a^rats.” Theae 

words w«« added at a moiioa in the Assembly. “We have 
understood this particular rule and we suggest that it does, as 
it stands, inflict a hardship. Under the rule, an increase in 
the remuneratioa of the managing agent is not taken into 
oonsidaration in arriving at the profits of the aasasaee, in 
this case the company ; bat it is U^n into oonaideration 
in arriving at the profits of the mansging agent. Hence 
the Exeeea Profits Tax is really charged twice on the 
amount of the inc re as e . This, we suggaet, is really inequitable 
and there sronld be a number ot cases affected. The House wUl 
recollect that the Companies Act was passed in 1886 and, at a 
result oi the passing of that Act. a huge number of new agree* 
aMoto were entered into or a number of the afreemeoia of 
iBMiagtqg agents were revised. I am thinkiag of the parlioala* 
of a company in connection wHIi iwmiiiUMtkm. jBelore 
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ibe Act oune into tatce, i( wu charged on the basis of a per- 
oeBtage of the dividends. When the Act was passed, the 
agreement was amended and the remnneration is now based 
upon the net profits. Similarly there have been many other 
agreements altered in order to bring them into line with the 
provisions of Section 87-C of the Companies Act. Then, again, 
a company, quite apart from the Companies Act, may take one 
of the earlier options provided in the Bill for the standard period. 
The agreement of the managing agents may have been terminated 
and may have been replaced by a new agreement on a different 
basis of remuneration. We saggest, therefore that it is not equi- 
table that the excess profits tax should be charged doubly on 
the actual amount of the increase which, wo fear, will be the 
case if the rule stands as it is. It may be argued that if the 
amendment we have proposed is accepted, there will be a time 
when trade is bad and when the remuneration from other 
companies is reduced and thus the total assessable profits of the 
managing agents will be lessened. That >n our view, does not 
really justify a provision which involves taxing increased re- 
numeration twice. I do. therefore, hope that iny Honourable 
friends will be ready to accept this modification of the rule,'* 
I.Wr. F. E. Jamet). 

■‘iiir I admit at once that the rule a^ provided would, in 
some cases, involve double excess profits lax, that ss to say there 
would be a disallowance in the company’s assessment and the 
same remuneration would appear in the managing agent’s 
asseiiament and I admit that that is a hardship which should be 
remedied. On the other hand as the Honourable the Mover hai 
himself jiointed ont this amendment has its dangers in that as 
Worded if the profits are included m the managing agents' 
profits for the purposes of excess profits tax, that does not mean 
that the excess profits tsx will in fact be psyable on that remu- 
neration. What I would like to suggest is that if tlie Honour- 
able lleiuber can, with the pennission of the House, withdraw 
his amendment and aabstitnte one which differs from it very 
slightly and which deals with the principle of his amendment, 
then it would ha aeosptable. The amended words would read 
like tihis where ench remuneration is su^eoted to> 
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exoMs profitfi tax in the handa of the managing ageata”. The 
oiigihai wording is : “except where «ioh remnnecaticHi is 
tnchided in the profits of the msmaging agents' business for ^ 
purpose of excess profits tax". The substituted wording is 
more precise and does exclude the possibility of abuse.” (Mr. 
8. P. Chambers,) 

The above amended words were then aulded. 

Bole 9. Where the performance of a contract extends beyond the 
accounting period, there *shalt (unless the Excess Profits 
Tax Officer, oscing to any special circumstances, otherwise 
directs) be attributed to the accounting period such proportion 
of the entire profits or loss which has resulted, or which it is 
estimated will result, from the complete performance of the 
contract as is Properly attributable to the accounting period, 
hauing regard to the extent to which the contract was performed 
therein: 

Provided that when any such contract has been completed 
and the profits have been finally ascertained, if the aggregate of 
the amounts attributed to previous accounting periods exceeds 
the profit, as finally ascertained, from the complete performassce 
of the contract, an adjustment sltall be made to reduce the 
amounts so attributed to the varfOM^ chargeable accounting 
periods to the amount of the profits as finally ascertained. 

Asalogoiis Law:— Rule 11. Schedule 7. Part, 1, Bngliah 
Finance Act, (3) of 19S9 is similu’ to this Buie. 

1. Soopa d Bala 9 The Rule is applicable to and covers 
cases where a contract cannot be or is not complied within the 
secounting period. 

2. In such a case, profits or toss resulting frmn the 
performance of the contract ahall be adjoated in propor> 
iion to the period taken m the perfocmanoe of 
tile contract It is a oaae of adjostmant or appor^mnwBt ol 
profits or loss, as the cam may be, reanlting from the paiformaiiee 
at tiie entire contract, with referenoe to the antire period tidtan 
in the peifermance, by preenmiag tiuti the parfommaoe hi* 
tdno pl^ during the acconutisg period and twriiig m l e pap oe 
in iiie untfi lo wbUdi parformaaee waa made dnttng tint pariod. 
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ralA, tbongti providing, thAt ad Apportioninetit Aaa 
to tw nado wttti fefofMroe (o extent to which the 
WM performed in the acoonnting period, does not, in effeot 
Up down thie to be the decisive determining factor as to the 
proportion 'property attribntabie to the acoonnting period'. 

3. Exoom Profits Tax oihexwisa directs': — 

The wcsds 'otherwise directs’ seem to govern the application 
of the entire proviso of the Rule as a w'hole. The Rxcess Profits 
Tax Oflicer might direct that there will be no apportionment 
at all. The matter is entirely within the Excess Profits Tax 
Officer's discretion. In England, the Commissioner's discretion 
takes the place of the Excess Profits Tax Officer and according 
to the case law there the exercise of discretion by the Commis- 
sioner was not open to appeal.* 

4. Proviso : — The proviso to the Rule has been added by the 
Select Committee, who observe as to it ; — “we have added 
a proviso providing for the ad)ustinent of tbe profits of a com- 
pleted contract when finally ascertained 

So, tbe proviao makes proviso for final adjustment of a 
profits, when a contract, the performance of which extenda 
beyond the acoonnting period, has been fully performed. 

Bill* 10. Jn rtttpfcl of any building erected on or after the let 
day of September, 1939, xchick duriny any chargeable account- 
ing period hat cerued to be required for the purpoaee of the 
biutineee or has been eold. any amount by xrhich the value of 
the building at the date when it eeatied to be required for the 
Purpoeee of the btuinese or the Price obtained for the building, 
aw the ease may be, fait* short of the xeritten down value of the 
building shall be allowed m a d«luction in arriviny at the pro- 
fife of that ekarpeable accounting period. 

This Bale has slao been added by tbe Select Com- 
mittee with a view to accord apscial treatment to boilding 
erected during the wsr. 

Any toaa inoarred on tbe construction of snob traildin^; 
romputed with referonee to its, 'written down valhb* and tbo 

A 8««m V. Ue«r« 19 T C 948. ' * 

Thaia. BhnhtdwMid A Ca~ UA. v. C. 1. tt. l« T. C. AITV: 
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fl»le prioe <a maxlEet x^tie it th« dKte it oaMea to be of nee fw 
the boainees for which it was boilt, will be an allowable 
^edoetion. 

The Select Ck>mmittee obeerved ; — *‘Wo haTe proTided 
for special treatment of baildings erected daring the period of 
war which might on the cessation of war conditions become 
sJmoet raloelees. The case of new machinery and plant which 
may hare to be scrapped at the end of the war is provided for 
the obeolesoenoe provisiona of Section 10 of the Indian Inoome 
Tax Act, 2922." 


SCHEDULE II 

[Skb Sbctiok 2 t3).] 

Rules for computing the average amount of capital. 

Bui# 1. (I) Subject to the provieions of this Bcheduie, the 
•average amount of the capital employed in a husinem (so 
/or Of it do** not consist of money) ehall he taken to be — 

(а) so far as it consists of a*s«ls ocyMiri^ by purthas* ©« 

or after the eommeneement of the business, th* pries 
at which thos* assets were acquired, subject to the 
deductions hereafter specified ; 

(б) so far as •< conmets of assets being debts dm to the 

person carrying on the business, the nominal amount 
of those debts, subject to the said deductions ; 

(ejt so far as it consists of any other assets which haws 
been acqusrsd otherwise than by Purchase as afeee- 
raid, the valus of ths asset* when they became asset* 
of the business, snbjsct to the said deductions. 

(2) The price or valm of any assets other than a debt AaU 
As subjsct to such deductions for deprodaiiom as are naceeeety 
do redme* ths asset to Us written down vaime and, imtke cam of a 
debt, the nominal amasutt of the debt shall be eubfeet to aay 
' dtddetioa which has been allowed in respeet thereof foe Imaomo ^ 
daa jmvjjhMM. 
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i3) Where the price of any aeeet hoe been satined other- 
than in each, the then value of the coneideration actually 
given for the aeeet shall be treated as the price at vhich the 
euaet teas acquired. 

1. Aaalogoas Law 8obednle 7, Part II Para 1 Eoglish 
Finance Act (2) of 1989 oontaina similar role. 

Soopn of Ruin 1 : — Rale 1 is a general rale indicating 
the amoant of capital employed in the bosiness generally to 
be the price of the assets or the nominal valne of debts, if the 
latter form the assets. 

2. Sob ruln (1) (a) aaaats acquirad by ‘purchase' : — Sab 
rale (a) of Rale (1) relates to a case where assets are acquired 
by parchase. The words in this Bnb>rale ‘the price at which 
the assets were acquired' have to be read with sab-role (3). 
In this sab-rule (3' the words ‘the then valae' is notable 
snppose the consideration for parchase was paid in the form of 
shares, the words then woald seem to indicate the valae of 
the shares at the time of purchase. There is no authority on 
the point, however. The words in the corresponding Legislation 
on Excess I^fits Duty in the lOlS Finance Act, is (Fourth 
Sebedale Part III Para 3 are clear. They are ‘value of the 
consideration at the time the asset was acquired*. Again, for 
the purposes of application of this Rale, it may not be very 
easy to identify the assets to be valued. The assets may have 
undergone a change, doe to improvement in or addition to it. 

In an English case, Sungi Rinching Rubber Co., Ltd. 
V. C. /. R. (1925} 133 L- T. 610, a rubber company having 
purohaasd a iungle, an ancleared land, transferred it into a 
rubber ooltivatioo, at all material times. It was held that the 
case fell within sab-rule (3) of Rule I that the purchase price 
of not an xinoleared jungle but of a rubber eeti^ was to be 
taken into account in computing oapital. 

The quesUoa, however, is one of fact (as h^ per Lord 
R’rvnAry 1828 A. C. 288.291). In the above ease, it was held 
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tb«t ibe •aa«k did nol lose idoatity neoewsrily beoetMe of 
the developments made to it. In the above eaee it was 
a^e dear tt>at the only question to be considered was 
whether, by the improvements or additions made, a new edate 
had been created, whereby the case goes ont of olaose (a) 
and passes into danse (c). It the case is covered 1^ danse 
(a , the price at which the asset was acqaired is to be considered, 
nothing being allowed for expenditure on improvements of 
additions i. e., which is to be considered only if the case falls 
witfain (c) danse. 

3. Sob-mln (1) (b) being debts: — In case the assets are the 
debts due to, t. e. debts which the person carrying on the busi- 
ness is entitled to recover deductions allowable under Income- 
tax Act shall be allowed in respect of debt also. Only the 
nominal amonnt of debt is to be taken into consideration. 

Snb-ruln {1) (c) *' Value of the assets". This would mean 
die market value ot the assets. 

Sob-roln (2). Income-tax dednctioos from the nominal 
sunoant of debts forming assets shall be taken into aooonni 
under the sub-rule. 

Sob-mln (3). Where the price for any aesd is not paid in 
eash, the value of the consideration given actually for the price 
would be treated as the price of the assets. See dso notes 
under (1) (e) amU. 

Rain 2. (7) Amjt horrovad monty and d^btt mHoII be deducted, 
and in parficmlar any dc^ for income-tax or auper-tax or for 
•excess profite tax in reepeet iff the Anstnes* sAaff he deducted ; 

Provided that any each debt for •nrome-fnx or eupertax or 
excess profita tax ahall, for the Purpoeee of Ihie Sckedute, be 
doomed to kat>e become 

(a) ta the caee of income-tax, and et^pertnx osi the toot dof 
o/ the period of time withim vthieh the tarn U papebte 
enier Section dJ of the Indian fncomodm Aei* 1922 f 
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(A) tm the ca»e oj *»cn» profits tax, on ths Ist day after- 
the end of the chargeable accounting period in rea- 
pact of vhieh the tax it atteesable notwithstanding 
that the etccest profits tax may not have been assessed 
until after that date. 

(,$) Where any debt for the excess profits tax assessable in 
respect of any period is to be deducted under this rule, the 
amount thereof shall not be reduced as the result of any relief 
to be given in respect of a deficiency of profits oocurring in any 
subsequent period, and the amount of any such relief shall be 
treated as having become an asset of the business on the first 
liay after the end of the chargeable accounting periled in which 
the deficiency occurred. 

1. Analogous Law: — The corresponding English role is Para 2, 
Part II, Schedule 7, Finance Act 2 of 1039. 

2. Soopa of Bole 2 : — Rale 2 allows dednction of borrowed 
money and debts (i. e. debts payable by the basiness). Income- 
tax, Bnper-tax and Excess Profits Tax are also to be deducted as 
debts of > 1 . e. due by) the business in question The proviso 
clears up and fixes the particular income-tax, super-tax and 
excess profits tax to be deducted, under the Rale. 

Sub-role (2) makes provisions for determination of excess 
profits tax in case of deficiency that may occur subsequently. 

3. Sttb-rola (1) 'Oabts' ; —The term 'debt' under the Excess 

l^fita Duty law of the United Kingdom (Schedule 4 Part III, 
{mra 11, Finance Act, 1915) was held to mean debts in the 
proper sense of the term and not as a mere synonym (or liabi- 
lities, in general > . Similarly, in the same case it was held 
that 'borrowed money' meant 'real loan', a sum actoally bor- 
rowed. The expression 'debt' for income-tax in respect of 

the basioeea might seem not to be very deer, .\pparently. the 
words, ‘in respect of the basiness' confirm the term income-tax 
to tax payable on inoome oompnted under Section 10, Inoome- 
tax Act 1922 f jnst like income taxable nnder Sehedole D in 
the United Kingdom law) 


(l> Pert e( Leedee Aatberitf v. 0. 1. R. (Ifi'ifi) A. C. 507 (514). 
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4 . Snbi«al« (1) Aroviao: — Tha ptoviao relatas to toe period of 
time when toe debt tor inoome-tez or lapeistAz or EzoeM Profitil 
Tez beoomee due. The date onder oleose (a) in reepeot of 
inoome-tax and snper^tax is to be the one when toe same is 
payable, onder Section 46 Inoome-taz Act. The date under the 
English Act is different, being normally 1st Joly in the year 
of assessment for which tax is assessable. In case of late assess- 
ment, it is dne on the day next after that on which assessment 
is signed and allowed (English Income-tax Act, 1918, Section 
157i. 


Under Section 46 Income-tax Act, 1922 income-tax is 
nsoally payable on the date mentioned in the notice of demand 
onder Section 29 of the Act or if no date is mentioned in the 
notice then or before the first day of the second month following 
the date of serrice of notice. 

Under ciaose (6) Excess I’rofitH Tax the end of chargeable 
accounting period marks the time. The day after that is the 
date on which Excess Profits Tax is treated os a debt irrespective 
of whether it is assessed opto that date or not 

5 . Rola 2 aob-role ( 2 ) ; - This sub-rule relstes to a case where 
deficiency relief has been given under Section 7 of the Act. 
The sub-rule points ont that in such a case the computation ai 
capital employed in the bnaioesa shall not be re-opened on the 
groand that the debt for Excess Profits Tax taken was greater 
than it actually was. The deficiency relief ahait be treated as 
an aeaet in toe cbaigeabte accounting period not following the 
one in which the deficiency occnrred. 

Who'e toe amcRiDt of deficiency exceeds the eggregate 
amonnt of the Exceaa Profite Tax obargeaUe for previont charge- 
able aoconntiog periods and there is a balance of defietenoy to 
be carried forward as' nnd«r Section 7 (6), any tooh balance 
aball not be deemed to be incloded to tbe words *ihe amoont of 
any each relief. 

Rain 3 . Any tner«fmeis/s Me Ikcmm from vkieh ts by viifu* 

Jkg proviMiotut of tht Pint Sckodidt not fo be labcM riito Moonat 
con^mling Me profit$ of the bmeiime, amt onf mmtfk oat 
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rif Hired for the porpoeeg of the bttsineea, ehall be left out of 
aeeount, but where any inveeimente in the beneficial ousnerehip 
of the person carrying on the bueinete are «o left out of account, 
the eum {if any) to be deducted under the laa preceding rule in 
respect of borrowed money shall be computed a» if the principal 
of the borrowed money were reduced by the value of those invest- 
ments : 

ft 

Provided that where the person carrying on the business 
is not a company, no reduction shall be deemed to be made in 
the principal of any borrowed money in respect of any invest- 
ments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and the 
interest thereon. 

1. Analogooa Law : — The conreeponding Rale ander the Eng- 
lish Law is Rale 3 Sohedae 7 Pert III Fiaeoce Act 2 of 1939, 

2 Soop« of R. 3 Inva^mente disregarded in computing 
proOte and moneys not required for purpose of bnsiness shall 
not count towards capital employed in business. The provisions 
of this rule would affect those of the preceding rule relating to 
deduction in reapaet of borrowed money. 

War loan holdings of a partnership business, though 
intended to be realized when occasion should arise, with the 
object of employing the proceeds of sale in the trade or business 
have been held to be investments and have been deducted in 
computing the amount of capital employed in trade or businera. 1 
Similarly treasury bills and shares and debentures held in 
comimties ^ and investments in British Government securities 't 
were so held and were excluded from capital employed in iHui- 
ness. Advances, however, made without security and carrying no 
interest made by a ooal company to a colliery were treeted as 
capital laid out in business. ^ 

ir~iioornsrMd MWlUigswwtb vrc.T. It 19 T. 0. 4»a (^, 493.4961 
Thn lABCola 'Wasott and Eoctes Oo , lAd. v. 0. 1. R. 19 T. C. 494 (&0l 

US, «»>. 

3. Ths UiimIs Wa««a and Eomne Co., Ltd. v.O.l.B. 13 101^03^01 
T. C. 494. 

C. 1. fi. V. Tba Qaa LiahUns Inprovraeat Co.. Lid. 13 T. O. MS. 

4. liWrtr and Co., Lid. V. C. 1. R. 13 T. C. 630 (6»4, MSV • 

b. Jasus.Waldls aad Sons Lid. v. 0. 1 H. 13 T. C. 118. m 133. 
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The qneetion whether s competty wsa sa invesfeoiluit Some 
psity or not wss held to be one of faot. ^ 

The {iroTuo relates to the case where it is not a company th^ 
earries on bosiness. In such a case redaction as abore stated 
shall be made only if the investments are nuurtgaged, charged or 
pledged as security for repayment of principal sum borrowed 
and interest. 

3. 'lawnstment.' The term * investment ’ here has no parti- 
colar or technical meaning and is nsed in the general sense. See 
also notes under B. 4 (1) post of this Schedule. 

4 . 'Moneys not required etc ’ : — Not only are investments 
excluded from the operation of computation of capital by this 
Rule, but the Bole also excludes money not required for porpoaes 
of business. The expression, ‘though seemingly paradoxical baa 
a meaning which is intelligible. Apparently, the words are 
intended to make it clear that assets to be left out of account in 
computing capital would also include such moneys as may not 
be required for immediate use in the business and which may 
consequently be invested, to be drawn upon and used when 
needed, e.g. liquid secorities kept available for meeting- further 
commitment. See the case of Liberty Co., Ltd. v, C. /. R. 12 
T.C. 690 and other case above cited under Scope note 2 of tiiis 
Rale. 

Rnlw 4 . Notwithstanding anything contained in Rule 3, in the 
case of the business of shipping, to which this Act appHee^, the sate 
proceeds of any tonnage sold or the amount of coHspensatum in 
reject of loss of skips or the amount of aeeumulation of 
reserves, whether isneeted or not, shall bs taken into account in 
computing the average amount of capital employed in such 
business : 

Provided tliat any income received from inveetmont of 
such fatods shall be inelnded in computing profU* for purptms 
of the tMcess profits tatt, 

L IX T. C. ilH i^ove cited. 
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Tlui (tdB togothar with th« proriio wu added in 
the AaaemUy A a motion by an Hononnble Member. 
It rdatei to ihtpping indoatoy. The moring Hononnble mem* 
ber, in proponing the addition of thia Rule obaetred The 
poaition of the ahipping indnrtryt particnlarly the Indian ahip> 
ping tndtuifa7 is of momentona importance during the war 
pattieolarly. Ships are requisitioned for war aerrices and if they 
are loaf, it is difficnlt to replace them. It is also not always 
practicable to utilise the reaerres for depreciation for replacement 
ct old ships, the cost of replacement under conditions of war 
being a very important factor. It is, therefore, quite essential 
that funds lying with shipping companies either as cash or as 
inrestments being the proceeds of the sales or the amount of 
compensation for losses of ships or the aoenmulation of the 
amounts of depreciation should be treated as capital employed in 
the btuineas. Unless such a consideration is shown, the position 
of tile shipping industry will be rendered Tery difficult. It most 
be remembered that even after the war for a few years, at any 
rate, the cost of replacement is going to be substantially higher 
than it would be the case under normal circumstances." 

In this connection the report of the Joint Taxation Com* 
mittee of the Chamber of Shipping and the Liverpool Steamship 
Owners* Association is of interest. They say : — " A special 
reserve should be allowed out of profits to replace vessels lost 
during the war, or vessels in commission at the end of the war, 
which would have to be replaced at a cost which would exceed 
the cost of the fleet replaced and this is of paramount importance 
if the shipping industry is to be maintained after the war. The 
creation of any aodi reserve ehould not be confined to the excess 
profits tax prOTifkms, bnt provided for if necessary against the 
national defmoe committee. ” 

The Honourable the Finance ' Member in accepting the 
proposed addition obaerved that the amendment embodied a 
reasonable phnotple. 

Rttlw 5, For thg piurpom of tho ootroge amotmt of 

omphyod im a bitsiMW during eny peiterf, the profite 
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lo»M!» made in that jteriod aikall, exe^ so far a» ike Mntrary 
Ht'ehown, be deemed— 

(а) to ka/oe accrued at an even ret« throughout the period ; 

and 

(б) to haoe resulted, as they accrued, in a corresponding 

increase or decrease, as the ease may be, in the capital 
employed in the business. 

1. Aaalogoa* Law: — The English Finance Act 2 of 1932 
B. 4, Part II. Schedole 7 is the same. 

3. Scop* of Rnla S : — The rale relates to the aoeraal of 
profits and losses daring the period the average amonnt of capital 
employed daring which is to be computed. The rale lays down 
that the srun or even rate shall he deemed to apply both to 
profits and losses daring each period. Naturally, snch profits 
lones would affect the amount of the capital, by way of 
increase or decrease as the oaae may be. 

In view of the words ‘even rate' used in clause (a), the 
effect of this Kale, which has been taken bodily from the 
English law, illuatrated by example, would seem to be this. 
Suppose profits amounting to Ks. 60,000 are made in an account* 
ing period, consisting of the year which ended on 31st Decern* 
ber, 1940, then taking the profits fur one month, which would 
be ]/12tb part of above aom, it would amount to He. 5,000 for 
one month. 


Taking the words of clause (a) of the Rule into account, 
it woald mean Re. 30,000* to e 1 l -^ ya (being )* of Rs. fi0,000 


*lf Ui« profit* OMds dertos ■!>* wi»o:« jrear •monotint to Ra 60,000, 
tb« iaerease of eapital at an **ee rate wiit be workad oat m» futlowe:— 


I. SeppoM the tnereaM in the averair* 

eapifal is tbe bvfrioniait at Snd month >>,000 h*tni; the profit 

of let ■Math 


% 


•• 

Srd 

9 

•• 

*• 

4tb 

4 



6iii 
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•• 

tf 

Oth 
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e* 
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7tb 
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fhh 
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Of 

lOth 

lO. 


f* 

lith 

11. 
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ee 

I'ith 



JfVlOO 

„ 9nd manUi A 

previom montb 
Bril month A 
ptevioee moutbs 

- 

15,000 

*- 

tw.ooo 

4ili mouth „ 

a* 

95.000 

.) Blh n n 

f 

BO 000 

fitb « 

ft 

il.\.0tW 


*» 

40000 

^ tMwt o* ^ 


4^000 

„ fith „ M 

ve 

5O,Ori0 

, lOill .. 


5AOOO 

„ lltb m W 


Bp ndihac the above nveraae. we gel Re, 

The iaermwe in tbe avenge nptnl etapiored at seen rate b l^th 
at^ 
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i laaattr. Tbta wcmld be in Addition to the aTerage •mount of 
o^tal emplojred in the year np to December, 1040. Ab the abore 
figure ia for 11 montha only and (not for 12 months of the wbc^e 
year) the last month i.e. December, 1010 having been left out of 
oaloidation, aa the proflti of the last month i.e. that December 
1040, could not have been im^ployed at all in the business 
in respect of the year which begin on January, 1040. 
This ia the calculation on the basis of ‘even rate’ throngbont the 
period’. 


Circumstances may. however, arise where this basis of 
osloulation may not hold good and in such cam some other 
basis may have to be adopted as ia possible according to the 
words, ‘except so far as the contoary is shown’ according to 
the rule. 

To take an illustration of the above case: — Suppose the 
entire amount of profits, Rs. 60,000/. has accrued during the 
period from let September, 1940 to 31st December, 1940, owing 
to war the income and expenses daring the remaining eight 
months (1st January, 1910 to Slat August, 1940) having been 
equal. The increase in the average amount of capital employed 
in the business would be Rs. 30,000/* taking the even rate ‘into 
account’ for four months i.e. increase in capital. The average 
amount of the capital daring the whole year will be Rs. 10,000. 
i.c. §n] of Rs. 30,000. 

An extreme case would be where in a busineaa (aay of an 
agent) the entire amount of profits occurred on the last day of the 
year of the accounting period, say Slat December, 1040, by 
way of receipt of oonimission of a sum of Ra 60,000 on that 
date. In such a case, there will be no increase in the average 
amount of capital, the profit having accrued in its entirety on 
the last day. 31st December, 1940. In the above Uluatca» 
tions it hu been assumed th^ the profits were allowed to he 
used ia the bosinesa for the entire aecoanting period up to Slat 
i>ecember, 1040. There may. however, be eaeea where sunui 
be withdrawn from profits or dtridead paid to ahwartioldaea 
in oaaea of oompanies. 
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NfttarAlly, tiierefore, in «och oaaei the oepite} will not be 
iaoreeeed to the fall extent of the profits thet aoemed bat only 
to the extent that they ( ue. proHia* exceeds ttie withdrawals 
made or dividend paid). 

Bala 6. Wher», in aecordanc* vUh tke stcond provito fo Section 
A of this Act, this Act is amicable to part only of a husinets, 
ths capUai employed in that Part shall be computed separately 
from omy other capital of the person carrying on the business, 
and all references to capital employed in a business shall he 
construed as references to capital employed in that part ef ths 
business only. 

This rale relates to a special case, where the Act is 
af^ioable only to a part of the bostness, of a non-resident, 
which in view of the second proviso to Section 6 is to be 
deemed to be a separate bosiness. Capital employed in socb 
a bosiness would be eompoted separately in regard to the 
particolar pari to which the Act ts appIicaUe. 

SCHEDULE III. 

[Sbb Section 9 (7)}. 

Bales foe determining the amount of capital held by a company 
throogb other companies. 

1. Whore, in the ease of a number of companiet, the first 
directty owns ordinary share capital of tke second and the 
second directly owns ordinary share capital of the third, then, 
for the purposes of this Schedule, the first shall be deemed to own 
ordinary share capital of the third through the second and, if 
the third directly owns ordinary share capital of a fourth, the 
first shall be deemed to own ordinary share capital of the fourth 
through ths second and third, and the second shall be deemed to 
own ordinary share capital of the fourth through the third, and 
so on. 

fianasal •—Sehadule HI relates to a special ease ot eompaaiee 
bolding coital throogli other oompaniee. Bow the ptoc e e e may 
be carried on ie detailed in Bole 1 clearly. 

8eetkm 9 ante oovos tiie entire caee of eaeh ocwflB|H>ee 
«oe of which ie the ptinapal or the pacert eompaajr a^ the 
otlwror.ot h e rs for there may be a samber «f them bKBMd 
*la eecias’, 'rabeidiaiy' or 'snbcidiaxiee'. 
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Tha BiiIm in fhis Sebedole have to be read in the 
hgYA of Section 9, tak«i as a whole, and in particular with 
reference to Section 9- <8). The underlying principle of Section 
9 is that (like proOte and locoes) the capital employed in the 
bneiness of the snhsidiaiy eompany/companies shall be treated 
as the capital of the principal or parent company. 

This is also the United Kingdom law, as laid down in 
Section 17 Part III, Finance Act 2 of 1939, which is analogons 
to Section 9 of the Excess Profite Tax Act, 1940. All the 
Rnles in Schedule III are a verbatim copy of the provisions 
of the United Kingdom Finance Act, 19 -iS, Fourth Si-hedule 
Part 1 (provisions for determining amoant of capital held through 
other bodies corpotaiel, with the one exception that the word 
‘body corporate’ is used in the United Kingdom Finance Act, 
wht-re the word ‘company’ is nsed in the Rules in this 
Schedole. 

Rain 1. Rule 1 is a general rule explaining what is meant by 
‘holding through’ This is explained not only when there 
IS one but there are more than one subsidiary companies. 

The first one is a simple ca«e where there is only 
one subsidiary ooraiiany. The first company owning directly 
the ordinary share capital of the second is the principal 
or parent company and the second, the subsidiary 
company. Now take, the case where there is one parent 
company owning directly the ordinary share capital of the 
second and the latter directly owing the ordinary share capital 
of the third. In such a case, the first shall be deemed to own 
ordinary share ca|Mtal of the third through the second. If 
there is a fourth subsidiary company the first shall be said to 
own the share capital of the fourth through the second and 
third and second being deem^ to own that of the fourth throngh 
the third. The process msy be oontinned ss shove indicated, so 
as to form ‘series* d such oompsniea. 

Ths sbovs rote would be better eoderrtood by s co n c r ete 
example. 
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SappoBe oompany S owm otdinwy ahft4|[ capital of Company 


•> 
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»» 


•* 99 if 


99 


9f 
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99 


99 


99 »• 


ft 


T 

t 

Y 


then S is supposed to own ordinary share capital of X, Y, Z, 
-companies. 


2’... of YAZ 

X of Z. 


Hal* 2. In this Schedule— 

(a) any number of companiee of which J he first directly 
owns ordinary share capital of the next and the next 
directly owns ordinary share capital of the next but 
one and so on, and, if they are more than three, any 
three or more of them, are referred to as 'a series’ ; 


(b) in any series — 

(i) that company which owns ordinary share capital of 
another through the remainder is referred to as 
"the first owner’; 

(it) that other company the ordinary share capital of 
which is so owned is referred to as the last owned 
company, 

{Hi) the remainder, if one only, is referred to as ofi 
termediary’ or, if more than one, is referred to as a 
'chain of intermediaries'; 

(c) « company *» a series which directly oims ordinary 
share capital of another company in the series is 
referred to as an 'owner ’ ; 

(d) any two companies in a series of which one owns 
ordinary share capital of the tdher directly, and not 
through one or more of the other companies in ths 
series, are referred to as being directly related to OM 
another. 


According to danae (a) of ibia Bole, any thrae esc 
more of aoch companies aa own ordinary chare capital on the 
Une above indicated, are referred to aa 'seriei 

Qeua a (b) of this rale explaina the denomination of ttie 
fM 9 om/»mpaniea lhaa connected by bolding ocdittacy i&aMi- 
c^ldtal of the other or oiben. 
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Theie are (i) th« first owner, lit) the last owned and {tVt> 
the 'intermediary' or 'chain of intermediaries’. The explana- 
tion of all these is very simple. According to clause (c) 'owner' 
is the company which owns the ordinary share ^capital of 
another, irrespective of its position, in the chain of the series. 
While, under Clause (d) one owning the ordinary share capital 
and the one whose share capital is owned are said to be 
'directly' related to one another. S. directly owns share 
capital of T, T owns that of X, X that of Y and Y of Z 
being more than three number, here is a series in terms 
of Rule 2 (a). In the above series, S is the first owner Z is the 
last owned company T, X and Y are intermediaries. 8 is the 
owner of T. T, of X and so on. 

Rttl# 3. Where every ousner in a series owns the whole of the or- 
dinary share capital of the ccmpany to which it is directly related^ 
the first owner shall be deemed to own through the intermediary 
or chain of intermediaries the whole of the ordinary f hare capital 
of the last owned company. 

This Rule relates to the bolding of the 'whole' of the 
ordinary share capital. The position of the interconnected 
'companies' remains the same. It is only the amount of the 
share capital a’hich the Hole fixes or specifies, the same being 
the 'whole' of the ordinary share capital as against a part or 
fraction, which forms the subject of the succeeding Rule. 


This role is simple enough. Suppose : — 


S 

T 

X 

y 


owns the whole of the ordinary share capital of 

99 fV ff »» 

»t f9 *» tv »t 

»t »* 9t tt »> 


T 

X 

Y 

Z 


then S is supposed to hold the whole of the ordinary ahsre 
capital of Z. 


Ruls 4. Where one of the ownere in a eeries owns a fraction of 
tlw ordinary ehnr* capital of the company to tvktc/* it is directly 
related, and every other owner the series own* the whole of 
the ordinary share capital of the company to which it is directly 
related, the first owner shall be deemed to own that frtwtion of 
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(c) through a cAam or ehaina of intermediaries of which 
one or some or all are not members of that series ; 
or 

id) in a case where the series consists of more than three 
companies, through an intermediary or intermediaries^ 
which is a member or are members of the series, or 
through a chain or chains of intermediaries consisting 
of some but not all of the companies of which the 
chain of intermediaries in the series consists ; 

then, for the purpose of ascertaining the amount of the ordin- 
ary share capital of the last owned company owned by the first 
owner, all those fractions shall be aggregated and the first 
owner shall be deemed to own the sum of those fraction. 

Rule 6 : — While the process to be employed in cases covered by 
Bole 5 is that of multiplication of the various fractions, the 
process in cases covered by Rale 6 is that of aggregating or 
adding the various fractions the sum total of these being the 
share of the first owner. 


The details of the bolding of fraction in the cases covered 
by Rule 6 are the result of all permutations and combinations 
that are possible in the case of series of subsidiary campanies. 
To take examples of all the four cases ; — 

(a) Suppose 


1 . 6 
2. S 
T 
X 
Y 


owns 30 p. c. of the ordinary share capital of 


it 

tf 

»ff 


60 

40 

30 

20 


*> » «» 

»» »i It 

•’ t> II 

»» II i» 


Z 

r 

X 

Y 

Z 


8. owns 30 per cent of the ordinary share capital of Z directly. 


S also owns indirectly lAi p. o. of the ordinary share 
capital (f. e. GO p. e. of 40 p. c. of 80 p. o. of 20 foil, of ordinary 
share capital) of Z. Thos Z is supposed to be the owner of 80 plan 
1'44 share capital of Z. lUustrations of cases (6) (c) and (d) under 
this rule may also be obtained by the processes of multiplication 
and aggregation as above, following the permutation and oombi> 
nation system. 
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DIGEST OF CnSES 

under 

United Kingdom Finance Het (2) 1915 

und 

Indian Excess Profits Dufy M, 1919, 




PHRT II 

Digest of Excess Profits Duty Cases 

(Under United Kingdom Finance Hot tio. 2 of 1915.) 

ACCOUNTING PERIOD. 

Section 38(2), Finance Act, 1915 and Section 51, 
Finance Act, 1916 — Accounting Period, computation of 
— Books actually made up quarterly. 

Assessee compaay used, as a matter of practice, to have their 
books audited annually on Slat August, each year, stock being 
token at that date and a full statement of accounts being drawn 
up. This practice was followed up to Slst August, 1915. The 
trade books of the company were totalled every month and 
balanced every quarter and, apart from the actual taking of stock, 
such books contained a complete record of the whole of assessee 
company’s trade, including purchases, wages and sales for each 
quarter. On being served with the usual requirement to make 
a return for Excess Profits Duty in respect of the accounting 
period or periods of its trade or business before Ist July, 1915, 
its return was received on the 15th April, 1916, being for the 
accounting period of 12 months to Slst August, 1914. About 
April, 1916, quarterly account to 30th November, 28th February, 
Slst May and 3 Ist August, commencing with the quarter from 
1st September to 30th November, 1911 and ending with the 
quarter, 3l8t August, 1915, were prepared and were sent to 
Commissioner, Inland Revenue on 23rd June, 1916. The 
figures in these accounts were taken from totals in the books, 
with the exception of the stock item but the stock was not taken 
at any date other than 31st August in each year and no proper 
or complete stock accounts were kept. The value of the stock 
at the end of each quarter was estimated by taking the value 
of the stock at the preceding actual stock taking and deducting 
from that amount the value of the goods sold during the qoar> 
ter and adding the purchases of productive material plus 
manufacturing costs and wages during the same period. . Such 
^'value (d the goods sold” was taken at the figure of the sales 
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in the book for the quarter less a percentage of gross profit. 
The gross profit, the percentage of which was so deducted from 
the sale in each quarter, was the rate of gross profits earnM in 
the year to Slst AugusC The company contended that on the 
above facts the stock was Eiscertained accurately and that the 
profits could be and were really ascertained. It, therefore, con- 
tended that it was entitled under Section 51, Finance Act, 1916, 
to substitute accounting perie4»to Slat May, in lieu of the yearly 
accounting period ending Slat August and to have the pre-war 
standard amended accordingly. 

The Commissioners came to the conclusion that the profit 
for each quarter shown in the quarterly accounts was not the 
profits for that quarter but merely the profits for the year distri- 
buted over the quarters of the year and that it was impossible 
from books kepi as they were by the assessee company and 
from such quarterly accounts, to ascertain readily, or indeed to 
ascertain at all, with any approach to accuracy, the profits of 
such quarter without either actually taking the stock or without 
keeping elaborate and accurate stock accounts. Section 51 Finance 
Act 1916 was, therefore, held not to apply. 

On appeal the King’s Bench and the Court of Appeal both 
upheld the Commissioners finding, bolding that it was justified 
on evidence. 

The James Cycle Co., Ltd. v. The Commissioner Inland 
Revenue, 

12 T. C. 98 (101, 103, 104, 105). 

Finance Act, 1915 Section, 38(2) and Finance Act 
1916, Section 51 — Accounting period, computation of — 
Books actnoUy made up and audited on Slst August, each 
year — Construction of Section 51. 

Assemee company was registered in England on the 29th 
March, 1895. It had been the practice of the company to have its 
books audited annually on Slst August, each year, stock being 
taken and a full statement of accounts being drawn up. Such 
accounts included a profit and loss account showing the results 
of the company's trading after deduction of expenses aod a 
balance sheet showing the position as regards its capital assets 
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and liabilities. This practice .was followed up to 3 let August, 
1910, but not at any interreuing date or dates. On assessment 
to Excess Profits Duty for the accounting period of one year, 
ending 3 let August, 1914, the pre-war standard of profits 
was arrived at by taking the statutory avenge [under Section 
40(2), Finance Act, 1915 ] of the 2 years ending 31st August, 
1912 and 31st August 1913, these being the years most 
favourable to the company. 

In preparing the accounts tb Slst July, 13, 14, and 15, 
accounts were arrived at by taking an account of the profits 
or losses of the month of August and each of the years 
1912, 13, 14 and 15 and amending accordingly the audited 
accounts. Stock was not taken on any date other than Slst 
August in each year. The value of stock at Slat July was 
computed by taking the stock value as computed at Slst 
August following and adding or deducting to or from the 
account as the case might be, the difference between the 
value of goods sold during August and the purchase plus 
manufacturing costs and wages during August. 

According to the witnesses, any stock taking was at 
best approximate. 

The company claimed that they bad a legal right, on 
the above-mentioned facts, to elect, under Section 51, Financ 
Act, 1916, to substitute accounting periods ending on Slst July 
in lieu of accounting periods on Slst August and to have 
the pre-war standard and subsequent computations amended 
accordingly. 

The Bevenue contended that the company could not 
so elect and that the 12 months to Slst August 1914, was 
the first accounting period prescribed by the Act. The Com- 
missioner, having taken time to consider the matter, came 
to the conclusion that Section 51 did not give any right 
of election to the tax-payer or the Bevenue, but enacted 
that if the books had been made up so as to come within 
its operation, the period for which they 'had been so made 
up shall be taken as an accounting period. In the case 
in hand, the Commissioner observed, as whatever was done was 
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repeated monthly, it would follow that each year thwe 
wonld have to be 12 assessments for one year. The word* 
ings of Section, though not quite clear, yet, left no doubt 
that this could not be the intention of the legislature. 

The Commissioners were, therefore, of opinion that the books 
of the assessee company were not actually made np within 
the meaning of Section 61, Finance Act, 1916, to any date 
other than 31st August for or during the year commencing 
let September 1913 and ending 31st August, 1914 or any 
part thereof. They, therefore, confirmed the assessment. The 
finding was upheld by the King’s Bench Division also. 

An appeal having been given notice of, to the Court 
of Appeal, the appeal was not pursued later by the assessee 
company. 

John Martian Ltd. v. The Commit fioner Inland Revenue. 

12. T. C. 106 (110, 112). 

ADDITIONAL ASSESSMENTS 

Finance Act, 191S, R. 5, Part IV, Schedule IV — Ex* 
cercise of discretion by Commissioner Inland Revenue, 
under — Commission dependent on profits payable to 
directors — Shown for one year in income-tax return — Not 
referred to for Excess Profits Duty purposes — Additional 
assessment to Excess Profits Duty in subsequent year 
valid. 

Assessee company carried on the business of oil, colour, 
paint and varnish manufacturers etc., at Glasgow and elsewhere. 
By an agreement, two of the company’s directors were to receive, 
in addition to salary, a farther remuneration by way of com- 
mission at 10% on the balance of company’s profits after deduct- 
ing depreciation etc., and at 10% dividend payable to shareholders. 

In the accounting period ending Slst December 1916, the 
two directors each received commission amounting to ;£4, 570-3-6 
and, in the accounting period ending Sist December, 1917 
a oomuussioa amounting to £4992-16-6 in addition to their 
salaries under the agreement. The company was duly asBesaed 
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to inoome*tax on the statement of account submitted by its 
Secretary to the Surveyor of Taxes, in respect of the year 1916. 

The items, under heads 'salaries’ and 'commission’ in the 
said account of 1916 included the amount under these two heads 
paid to the two directors but they were not detailed separately; 
nor were they so detailed in the account and return supplied 
to the Surveyor on 28th June, 1917. 

In the return, however, made on 3rd May, 1917, by the 
secretary of the assessee company, under Section 21, Finance 
Act. 1907, to the Assessor of Income-tax, showing the persons 
employed and payments made to them, the commission paid 
to these two directors was speci6cally set out. In May, 1918, 
when copies of accounts for the period ending 31st December, 
1917, were furnished by the assessee company to the Surveyor 
of Taxes, the latter learnt of the commission paid to the two 
Managing Directors in the accounting period ending Slst 
December, 1916. 

Thereupon, an additional assessment of Excess Profits Duty 
was made in respect of the amount of the above commission 
which was formally, at the time of assessment to Excess Profits 
Duty for 1916, was allowed as a deduction, unwillingly. 

Thereupon, the assessee contended that the term “remu- 
neration” in Para. 5, Part 1, Schedule IV, 1916 Act, included 
both salary and commission and that in making the original 
assessment in 1916, the Commissioner of Inland Revenue may 
be taken to have exercised the discretion conferred upon them 
by Para. 5, Part 1, Schedule iV and that, therefore, there was 
no power left in them to make an additional assessment in 
respect of payments allowed already as deduction in the original 
assessment. The special Commissioner, on appeal, disallowed 
the above contention, upholding the Crown’s contention that 
the additional assessment was valid and that no discretion such 
as vested in the Inland Commissioners was exercised by them 
in making the original assessment. 
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On a case being stated, the Coart of Sessions also upheld 
' the speciiJ Commissioner's decision that the additional assess* 
ment was -valid. 

Thos. Himhelwood & Co. Ltd. v. The Commissioner Inland 
Revenue. 

12 T. C. 417, (423, 426). 

AGENT— LIABIUTY TO E. P. D. 

Section 31, Finance Act, 1915 Agent, chargeability 
of to Excess Profits Duty — Scope of Section 31 (6). 

Section 31, Finance Act, 1915, provides that in the case 
of factor, agent, receiver or manager, he should be chargeable, 
althongh he may not have been in receipt of pro&ts or gains of 
the non-resident. 

Section 31 (C), however, places a limitation upon the pro- 
vision of Section 31, by providing that an agent is to be charged 
for profits or gains on transactions carried out through him and 
only if he is an authorized person carrying on a non-resident’s 
regular agency. 

Where the business of steamship line was carried on, a line 
of steamers coming in, for cargo or passengers, and the steam- 
ship line was a big one and the assessees were the only people 
that the steamship line (non-resident) had in the United King, 
dom, they were supposed to carry regular agency and to be 
“authorized person” -within the meaning of Section 31 (6), 
Finance Act 2 of 1915. They were held to have been rightly 
assessed in respect of the cargo put on board through them, 
whether they received the freight or not. 

It was also held, in this case, that where the persons 
charged as agents, described themselves as agents on their letter 
paper, where they carried out the shipping of goods, the unship- 
ping thereof, the turning round of the steamer on which the 
foreign company -was performing services for which the freight 
was r^ivable and they collected all outward freights, such 
persons were “authorized person", within Section 81 (pec 
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Scriitton L. J.) “It is oeld langaage, of course, because how you 
can carry on agency if you are not authorized, I do not quite 
understand, and what was the object of putting in the word 

“authorised” I do not follow. The emphasis I lay on the term 
“regular”. 

Nielsen, Anderson <& Co. v Collins and {2) Tarn v. 
Seanlan. 

18 T. C. 91 (110 122, 126)=42 T. L. R. 420= 135 L. T. 
744 = 42 T. L. R. 704=97 L. J. K. B. 267 = 138 L. T. 241=44 
T. L. E. 63=1928 A. C. 84. 

AGENT-ASSESSMENT. PRINCIPLE GUIDING OF. 
Section 31 (7) Finance Act 2 of 191S— Place of con- 
tract — conclusive— existence of trade being carried on — 
Principle guiding assessment of agent 

The fact that a contract is made in England is almost 
conclusive that a trade is carried on here, but if neither party is 
resident of United Kingdom assessment can only be made in the 
name of the agent who received in England the profits of the 
transaction. In particular, a contract for carriage made abroad 
between non-residents of which a substantial part is to be per- 
formed in United Kingdom, including receipt of freight by an 
English agent does not seem to get any protection from Section 
81 (7). A contract for shipment made in United Kingdom the 
only parties to which are non-resident, and the freight on which 
is payable abroad, is not protected It is otherwise, however, 
if any party to such a contract is a resident, in that case it is 
immaterial where freight is payable. In cases which are other- 
wise protected by sub-section (7) the English agent must receive 
the profits of the transaction to render. His foreign principal 
is liable to assessment in the agent’s name. These principles and 
the consideration of the completed documents should enable a 
just conclusion as to the amount in which the agent is assessable 
to be arrived at. 

W. ff . ifuffer {London) v. Jjsthem. 

13 T. C. 126 (161,162).=44 T. L. R. 63 = 1928 A. C. 34= 
97 L. J. K. B. 267 = 133 L. J. 24l = (1927) 1 K. B. 780=96 
L.J.K.B. 4=136 L. T. 107. 


A'o/e;— See nlso under non-reaident. 
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APPEAL— ENHANCEMENT OF. ASSESSMENT ON. 

Section’s 40,44 & 45 - Schedule IV, Part 4, R. 5 Remune- 
ration paid to sons of the proprietor of business. — Deduc- 
tibility from profits— Extent— Special Commissioner's 
power to enhance assessments in appeal. 

Assessee carried on the basinesa of waterproofing mate- 
rials. For the last thirty years he had been the sole pro- 
prietor of it. Later, he employed three of his sons with him 
in different capacities. Upto 1910, they were paid solely by 
salaries npto about j£150 per annum each. In 1910, by an 
agreement, two of them were to be remunerated out of 
profits, a sum equal to 25% of the net profits being paid to 
them. The agreement was for three years but was acted upon 
thereafter also, though not formally renewed. In the course 
of 1912, a third son, who was so far taking a salary of £3 
per week, was by verbal arrangement, to take 25% of the net 
annual profits. Thus the three sons took 75% and the assessee 
himself 25% out of the profits. 

Assessee managed the entire business himself. The 
sons were not consulted in matters of policy and had 
no hands in the management of the business. 

Additional assessment was made on the assessee by revising 
the deduction on account of sons’ remuneration to which 
the assessee objected. 

One of the sons was permanently invalid but he 
admittedly received his full remuneration, even for the 
large period he was abroad. Assessment to income-tax under 
Schedule D was made in the original assessment to Excess 
Profits Duty, the assessing Commissioner followed the income- 
tax basis and regarded the full remunerations of the sons 
as an admissible deduction. 

It was contended that the Commissioner could not raise 
the additional assessment in appeal by revising the deduc- 
tiona allowed in the first araessment. The special Commis- 
sioner disallowed the assessees’ objection as to additional 
asseumdnt. 
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For the assessee it was coatended that the arrangement 
under which the sons were getting the remuneration was 
not “artificial”, nor had it reduced the profits artificially 
within Section 44(3), the same being inapplicable. 

The special Commissioner held that the assessee was the 
sole proprietor of the business, that the sums paid as remu- 
neration to the sons was not wholly and exclusively laid 
out for the purposes of business, that a sum of £750 per 
annum constituted the remuneration of the three sons w'hich 
was deductible. The special Commissioner accordingly increased 
the additional assessment. On appeal, held (per Rowlett J.) 
by the King's Bench Division, the above finding was 
upheld. 

Johnson Brother <fi Co. v. The Commissioner Inland Revenue. 

12 T. C. 147 -169, 160, 161, 166) = (1919) 2 KB 717 = 
121 L. T. 643 =82. L. T. K. B. 94 

APPEAL— JURISDICTION. 

Sections 45-5) and 40 2) — Standud to be adopted — 
Appeal lies to Special Commissioner. 

In the above case, the assessees, the Port of London 
Authority, applied to the Inland Commissioner for assess- 
ment to Excess Profits Duty being made on percentage 
standard, as provided for in certain cases by Section 40(2), Act 
1916. This was not acceded to by the Inland Commissioner, 
as it was said by the latter that it was not proved to their 
satisfaction that the amount of profits arising from the trade or 
business carried on by the assessees on a profit standard less 
than the percentage standard. 

On appeal, the assessees urged that they were entitled, 
to assessment on percentage basis. The special Commissioner, 
however, declined jurisdiction with regard to this point, as no 
appeal, they thought, lay to them on that point. Their decision 
on the point was upheld by the High Court, the King’s 
Bench Division (per Rowlett JX 

On app^I, the Court of Appeal held that an appeal lay on 
the point. Ae a reason for this, they observed: — (^er Ijyrd 
Stemdale il. R.) 
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*1 think it shonld be ope a to review, first on this gronnd. 
An appeal is given against the amount of the assessment. 
On very important element in snob an sssessment is the basis 
<»n which it is made and if the basis be wrong, it is difficnlt to 
see how the amilfiint of the assessment can be right. There are 
too pos^le basis for the assessment of postwar profits minus 
pre>war profits standard and postwar profits minus pre-war per- 
centage standard; and the first element the assessing authority 
has to determiite is which is the basis to be adopted. When 
that is determined the amount of the pre-war and post-war 
profits have to be ascertained, the one deducted from the other 
and the assessment, completed., .1 do not agree in consider- 

ing this decision of the Commissioner a matter collateral to the 
assessment; 1 consider it the determining of a necessary 

element of the assessment, and as this is a taxing Act it 

should be determined so as not to deprive the subject of a right 
which in any opinion on principle he ought to have (per 
Warrington L.J.) "The true view is, in my opinion, that the 
expression ‘to the satisfaction of the Commissioners^- means to the 
satisfaction of the tribnnal entrusted with the duty of making 
the assessment’. If this view of the construction of the Act is 
cocrect, then I think the decision on the matter in question 
is as much open to review as any other decision of the Com- 
missioners’’. 

(Per Scruttan L. J-) "which standard should be applied 

is a matter to be decided by the Inland Revenue Commissioners, 
the assessing authority, without appeal. If they are not satisfied, 
no appeal lies, however wrong they may be, in their calcula- 

-tions the contention involves the result that a Government 

department, as an assessing authority, can fix the amount of tax 
to be recovered from a tax-payer without any appeal ats to a 
vital part of the assessment. This is in my experience quite 
novel as a taxing principle and contrary to the language cA 
the sub-section (5) of Section 4$’’. 

lu the result, the case was remitted to the special Com* 
xnissionecB, on this point, to hear the appeal and decided what 

* In Section 40, Proviso, Finanoe Act, 1915. 
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WM the proper basie of as^ament and whether the percentage 
standard, properly calcnlated, was really not greater than the 
profit standard. 

(1918) 1 K. B. 143 and (1918) 2 K. B. 720^DiBting. 

T‘/re Port cf London Authority v. The Commissioneg Inland 
Mcvenue. 

12 T. C. 122 (131, 132, 136, 139, 143, 144, 145)=(1919> 

2 K. B. 608= (1920) 2 K. B. 612=89 L. J. K. B. 547 = 123 
L. T. 318=86 L. T. E. 460. 

APPLICABILITY OF ACT. 

Section 31(7) Finance Act 2 of 1915 — Applicability. 

Sub-section (7) of Section 31, Finance Act 2 of 1915, 
reproduced in Rule 11 of the General Rules applicable to all 
Schedules of the Income Tax Act 1918, also protects anon-resi- 
dent trading in England from being assessed, so far as that trade 
consists of contracts between two non-residents, in the name of 
his agent here, unless that agent is in Receipt of the profits of 
such transactions. But this Section does not apply if one party 
to the contracts constituting the trade is a resident, and where 
the ship-owner’s resident agent is himself liable on the contract, 
or where the resident shipper though making the contract on 
behalf of a non-resident consignee is himself liable on the 
contract, the sub-section does not seem to give any protection. 

W. H. hluUer <£ Co. [London) Ltd. v. Lethem. 

13 T. C. 126 {161)=44 T. L. R. 53 = 138 L. T. 341 = 97 
L. J. K. B. 267 = (1937) 1 K. B. 780 = 96 L. J. K. B. 4=136 
L. T. 107. 

CAPITAL EMPLOYED IN BUSINESS. 

Section 41 (2) and (3) and Schedule IV, Part 111, 
Rules 1 (b) & 2 — Advance by a coal company to colliery 
— Made without security and carried no interest — Exclu- 
sion of advances from capital fox purposes of com- 
putation of Excess Profits Duty — Advances treated as 
capital laid out in business. 

Assessees, a limited coal company practically controlled 
a colliery company, owning £6,236 out of £1,000 of the 
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company's capital, besides holding certain of the company*! 
debentacea. They had the sole disposal of the whole of the 
coal company’s output, for which sale they got a fixed rate of 
Sd. per ton commission on the sale of the company’s coal. 
The coal was ifbt pnrchased by the company but was merely 
sold by them in their own name to their cnstomers. Assessees 
took the risk of bad debts and monthly accounts were ren> 
dered between them and the coal company of the sale and the 
commission. 

As the coal company had been doing badly for some 
years, the assessee company made advances to it to provide it 
with Bofricient resources to raise the cool. The payments were 
largely in excess of the sums due for coal received. Advance 
amounts, being j£ll,174 on 31st May, 19)5 and £18,388 on 
31st May, 1916 were without security and bore no interest; 
nor were they covered by any document. The said sums were 
equal in value to about three months supply of coal. 

Assessee company contended that the advances made, being 
against future delivery of coal, were book debts or balance on 
open account, that they were temporary items in .the running 
agency account and were not of the nature of permanent 
investment of capital, that they were in accordance with the 
practice of coal trade, that in veiw of R. 1(b) Part 111, Schedule 
IV, Finance Act, 1915. they were debts due to trade and must 
be treated u capital employed in business in the accountiug 
period and. alternatively, it was contended that as Excess Profits 
Duty was already paid on the 3d. per ton profit , and that if 
the advances were to be treated as investments, they brought in 
no profits and that by the method of computing Excess 
Profits Duty adopted by the Surveyor of Taxes it became a case 
of double taxation. 

The Crown contended that the assessee company's bnsiness 
was that of coal merchants (i.e. of selling coal) and not of 
prodncing coal, for which the monies were advanced, that . the 
earns in question, having been advanced with a view to assist 
coal producing, tbrongb periods of stress, must be regarded as 
an * investment and be excluded from the capital for com- 
potiiig Excess Profite Duty. As to the alternative plea of tba 
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assesseas it was contended that the profit from the advances 
accrued to the coal company and not to the assessees. 

The Commissioners upheld the above contentions of the 
Crown and according to their view, the money so advanced 
was not required for the assessees* proper business. On appeal : 
held, in a commercial sense, the sums in question were ein> 
ployed in the assessees’ business, for if they had not made the 
advances and had no other business they would have had no ptO' 
fits as agents and there would be nothing to assess and that, 
therefore, the Commissioners* decision was wrong, 

3 T. C. 279 (285) Disting. 

Janvet Waldie &\Soni Ud. v. The Comniitstonet Inland 
Revenue, 

12 T. C. 113 (116, 117, 119, 120, 122) = (1919) Sess cas 697. 

CAPITAL EMPLOYED IN BUSINESS- 
COMPUTATION OF. 

Finance Act, 1915, Section 41, Schedule IV, Part 1. 
R. 8 & Part 111, R. 2— Computation of capital employed 
in the business — Holdings of War Loan, whether such 
capital. 

Assessees carried on in partnership a business as diapers, 
which had been built up with their resources. They never bor- 
rowed. Their transactions were large and the capital employed 
during the pre-war trade years, by reference to which the profits 
standard was arrived at, was L‘2,43,103. In December, 1914, 
£9,442-19-3 was spent on the purchase of war loan and the 
total 'cost of war loan held was increased to £69,784/- in the 
course of the year ending February, 1916. In the year ending 
February 1917, the cost of bolding the war loan was increased 
to £ 134,721. In the accounting period of twelve months 
ending February 1918, further purchases of war loan amounting 
to £ 45,000 were mode. No part of the war loan was realized 
daring the accounting period; nor was the war loan actually used 
as security for a loan or otherwise in connection with the 
busineaa. 
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Assessees* brftd« commituients also increased as they had to 
deal directly with maoufaotarers aad to eater ioto forward con* 
tracts with them for supply of goods. this they were 

required to take and pay for within a few months. 

Then, in April 1916 and March, 1917, they entered into a 
contract, to pull down and rebuild their premises. Contracts 
relating thereto bad . to be postponed till after the war, dne to 
restrictions imposed on account of war. 

There was evidence given that in view of their liabilities 
under the rebuilding contract and trade commitments, the 
lessees could not go on with their trade without holding 
liquid assets which included war loan (as shown in their balance 
sheet). This evidence was accepted by the Commissioners- 

In computing the capital of the assessee employed by them 
in their business the Commissioner Inland Bevenue had ex- 
cluded from their prohts for the accounting period ending 16th 
February, 1918, the value of the war loan holdings from the 
assets, for the purposes of Section 41, Finance Act, 1916. 
Assessees contended that their war loan holdings were not 
investments and ought to be treated as capital employed in their 
trade or business for the purpose of Excess Profits Duty. The 
Crown contended inter alia, that these were investments 
and not capital employed. 

The Commissioners held that the said war loan holdings, 
though intended to be realized when occasion should arise with 
the object of employing the proceeds of sale in the trade or 
business, were investments and had been rightly deducted in 
computing the amonnt of capital employed in their trade or 
business. 

The finding was upheld by the King's Bench Division on 
appeal, finding being one of fact and of evidence. 

3 T. C. 279 and 6 T. C. 399 (428, not appl.) 

Bourne and Hollingrvorth v. The Commieeiorur Inland 
Revenue. 


12 T. C. 483, (486, 492, 498). 
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FisaBO« Act, 191S, SaotioB 41 & Schedule IV, Pari 1, 

R. 8 aad Part 111, R. 2 — Computation of capital em« 
ployed in the business — War Loans and Treasury Bill 
inyestment, whether such capital — Question one of fact. 

Assessees company's business consisted of financing the pur- 
chases of wagons by traders desiring to use them. For the above 
purpose the company had to purchase wagons itself under 
."hire-purchase” agreement. Under this agreement, the company 
remained in law the owner of wagons and let them out to 
traders on hire. The trader was entitled to use the wagons 
on payment of a fixed yearly rental for a definite term and 
on completion of such payments could, for a sum of one 
shilling, become the owner of the wagons. Before the war, 
the company made its computations of the hire instalments 
or deferred payments on a 6^% basis. It was itself able to 
borrow at a lesser rate. 

During the war, the business done by the company , 
in financing wagons decreased in volume. The capital 
moneys of hire, having been accumulated in the hands of the 
company, were placed and invested by it in treasury bills and 
and war loans, issued by the Government and their equivalents 
were included in “ Stock". There was evidence, w’hich was 
accepted by the Commissioners that usually one half of the 
business of the company was in contracts for new wagons, 
the other half of the business was in second hand wagons 
or extensions of existing contracts; the company sold wagons 
outright very occasionally, the company, repaired wagons at its 
own works; it sometimes let out wagons on simple hire 
agreements, the company placed the capital moneys accumu- 
lated in its hands during the war, in war loan intending 
to draw it out again for use in its ordinary business as 
soon as circumstances permitted. It was contended on 
company's behalf that the company was one whose princi- 
p>al business consisted in the making of investments and 
alternatively that the sum placed by the company in war 
loans were not investments but mnst be regarded as 
employed in the company's business. The Commissioner held 
that the treunry bills and war loans were investments^ 
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that the principal basineas of the company did not const^ 
of the making of investments and that the paid bills and 
loans had been rightly excluded in arriving at the com- 
pany’s capital and that the money represented by these has not 
been employed in fact in the company’s business. On a case 
being stated the King’s Bench Division (per Sankey J.) up- 
held the above finding, with the discretion that the question 
whether the company was an investment company was one 
of fact and guidance and that there was evidence before 
the Commissioners on which they could and did find that 
the company was not an investment company. 

12 T. C. 483 ref. 

Tht Lincoln Wagon & Engine Company Ltd. v. The Cont’ 
missioner Inland Revenue. 

12 T. C. 494 (501, 502, 503) 

JFinuice Act, 1915, Sectiona 40 & 41, Schedule IV, 
Port 1, R. 8, Part 111 R. 2 — Computation of capital for 
Excess Profits Duty purposes— 'Shares and debenture held 
in Companies deductible in computing capital. 

Assesses company carried on the business of refining and 
distribution of petroleum spirit and other patroleum products. 

The company held 170 shares of another company, the 
Belgian Benzine Company, being one third of the capital of 
the company. In respect of these, the company paid, under 
the Belgian law a total amount of £ 1,3441 in cash (10% nomi- 
nal value of shares on formation and 10% on prolongation). 
The said shares were transferable only by a Board of Directors 
and by a unanimous resolution. Under two other agreements 
entered into between the assessee company and the Beciu 
(Bonmania) Oil Fields Ltd., and the Stavroposteo Moreni, 
(Boumania) Oil Properties Ltd., respectively, the company took up 
in 1913, 25,000 ordinary shares in the Beciu company, paying 
in cash for such shares s. 7-5 d. per shares. In the aame year, 
the company also took np in 1913, £18,825 ordinary shares 
in the Stavroposteo company, paying, ther^ore, the sum of.£ 1 
per sbue in cash and farther rednoed a sum of £2,0C0 to this 
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latter company on the security of debentoms issued by tht 
company. 

* 

■ There was evidence to the effect that the assessee company 
would have been unable to obtain from the Boumanian Companies 
above mentioned the supplies of oil required for company’s trade' 
or business unlejs they had agreed to assist them financially as 
above stated. 

On a computation of the assessee company’s capital 
employed in business, the company contended that the capital 
employed to acquire their holdings in the Belgian Benzine 
Company and the two Roumanian Oil Companies was capital 
employed in the trade as business of the company and should be 
included in computing the capital of the company employed in 
business. It was contended, on the other hand, by the Com- 
missioner Inland Revenue that it vfas not the principal business 
of the company to make investment and that the shares and 
debentures held by the assessee company were an investment * 
within the meaning of Finance Act, 1915, Schedule IV, Part 1, 
R. 8, and that under the said Rule the income from such 
investments fell to be excluded in estimating profits for Excess 
Profits Duty purposes. 

The Commissioners held that the money invested as 
above by the company was money employed in the business 
of the company as capital and not as an investment. The 
above finding was upheld by the King’s Bench Division. 

On appeal, however, the Court of Appeal reversed the find- 
ing of King’s Bench Division, holding that the contention of 
the Crown as above stated was correct. The House of Lords 
upheld the decision of the Court of Appeal. 

6 T. C. 363 ref. 

The Commissioner Inland Revenue v. The Gas Lighting 
Improvement Co., Ltd. 

12 T. C. 603 (611,621,626,531,537.544) =(1922) 2 K. B. 381 

“ (1928) A. 0. 723 = 91 L. J. K. 13. 694 = 127 L. T. 782 
=88 T. L. R. 613. 
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Finance Act, Section 41 end Schedule IV Part 1, R. 
8 and Part III, R. 2 — Computation of capital employed in 
bttsineu— Exclusion of investment in British Goveniment 
Securities. 

Assessee company carried on the business of manufsicta* 
rers of and dealers in artistic fabrics and wares. 

In order to extend their basiness, the company wanted to 
rebnild their premises in Regent Street, Ix>ndon, where they 
carried on their basiness with this object, the company accumo- 
lated their profits in a Reserve Fund which, by 31st January, 
1914, amonnted in round figures to £ 1,52,000. 

In connection with the work of rebuilding tbeir premises 
the company entered into agreements, with contractor and as 
the work involved demolition it was commenced before the war 
^but the contractor defaulted the company. 

Between 1916 and 1920, put to reserve further position of 
their profits, which was applied in the acquisition of b% war 
loan. National War Board8.^Victory Tx>an and Finding Loan, 
In September, 1920 the assessees deposited a part of their 
holdings in British Government Securities with their bankers as 
security for an overdraft which was paid off in March, 1921. 
In thus applying their surplus funds the assessees were informed 
by certain circulars issued by the Commissioner Inland Revenue 
on 12th March, 1917 and Ist July, 1919. 

The pre-war standard of profits of the assessees was a profit 
standard and in making the assessments in question of Com- 
missioners Inland Revenue excluded from the profits of their 
trade or basiness, for the accounting periods to Slat January, 
1920 and 3 Ist January, 1921 r^pectively the income of the 
assessees from the holdings of the British Government Securi- 
ties above mentioned. Under Section 41, the Inland Commis- 
eioner also excloded the said value of the holdings from the 
assets of the company for the purposes of computation of tiieir 
capital^ employed in trade or businesa, for the above said aoooont- 
ing period. 
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The assessees contended that the entire earn of the above 
holdings, together with the sum of £ 25,003 deposited by them, 
under the agreement of September, 1913, with the Commissioner 
of Woods and Forests, in connection with the contract for the 
rebuilding of their premises, was capital employed, in their trade 
or business, that their holdings of British Government Securities 
were not investment and the price of acquiring the same should 
be included in the computation of capital employed by them in 
their business. The Commissioner held that the British 
Government Securities held by the assessees including the war 
loan inscribed in the joint name of the assessees and the Com- 
missioner of Woods and Forests were investments, to be ex- 
cluded in the computation of their capital employed in trade or 
business. The Commissioner relied on the cases reported as 
12 T. C. 483 and 12 T. C. 503 and another unreported case from 
Inland Revenue (Boland Ltd. v. The Commissioner Inland 
Revenue decided on 13th June, 1918), The above finding was 
upheld both by the King’s Bench Division and the Court of 
Appeal. 

12 T. C. 503 ref. 

Liberty & Co., Ltd. v. The Commissioner Inland Rivenue. 

12 T. C. 630 (634, 635, 639, 643, 645). 

COMMENCEMENT OF BUSINESS 
Secttons 38 & 40, Sch. IV Part, 11, R. 4— Computa- 
tion of pre-war standard for purposes of Excess 
Profits Duty assessment —Date of commencement of 
business. 

Assessee company was incorporated on 20th Tune, 1913. 
It carried on the trade or business of usage skin etc., manufac- 
tured in Birmingham. In the month of June and July 1913, 
and on subsequent occasions, prior to 6th October, 1913, the 
directors of the company were, according to the evidence 
submitted, engaged in various transactions, prior to starting 
business, e. g., viewing other places of business of a similar 
character in various parts of the country entering into a con- 
tract for the erection of works, purchase of machinery and plants 
etc. In October, 1013, the directors began to take the .raw ma- 
terials and turn out their product. 
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On SBseasment to Ezoeas Profits Doty, for the aooonnting 
period from 6th October, 1913 to 5th October 1914 and from 6th 
October 1914 to Slst December I9l4 respectively the com- 
pany contended that their bnainess commenced on the 
date of incorporation, viz. 20tb June, 1913 or alternatively that 
the company had had firm to 3rd August 1914, a pre-war trade 
year and that under 4th Schedule, Part 11, No. 4, Finance Act, 
1915, the profits shown for the period 24th June, 1913 to 30th 
June, 1914, or alternatively that the profits during such a period 
as was a pre-war trade year should be the basis for the pre-war 
standard in computing^the liability to Excess Profits Duty. 

The Commissioners were of opinion that the assessee 
company commenced carrying on their trade or business on Gth 
October 1913 and that there was not a pre-war trade year and 
that the assessments were rightly based on a statutory percentage 
on the capital employed in the business. 

The above finding of the Commissioners was upheld by 
the King’s Bench Division in appeal. 

The Birmingham and District Cattle Bye-Producls Com- 
pany lAd. V. The Commissioner Inland Revenue. 

12 T. C. 92 90,98). 

COMPUTATION OF PROFIT. 

Finance Act (1915) Sections 38 & 40, Sch. IV, Pt. 
11 — R. 4 — Coal Mining Company — Computation of profits 
for excess profits duty purposes at pre-war standard on 
profits of two out of three pre-war trade yeeu^s— Carrying 
on of business for more than three pre-war years justified 
on evidence — Computation and assessment correct. 

Assessee company, registered under the Companies Act, 
on 28th June, 1900, carried on the business of colliery and mine 
owners, for which purposes it purchased, took over on lease or 
otherwise acquired the hereditaments and sale of coal, known 
as the Prince Albert and Union Cannop Engine in the Forest 
of Dean and County of Gloucester, together with the mines and 
minerals therein, and thereunder. The company acquired the 
lands in the Forest of Dean and commenced sinking pits in 
1906. Xt expected the pits to produce 1,000 tons of coal per 
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diem, in the course of two or three years, but owing to various 
uuforseen causes, their expectations were not fulfilled and the 
pit-sinking could not be completed till late in 1911. The 
company’s original capital proved to be inadequate and it had to 
borrow on the security of mortgage debentures, from the ('town 
and to overdraw from their Bankers. 

In 1908, the company made a drift, or a sloping shaft, in 
the hill side, which, it was stated by the company’s Chairman, 
was done in order to obtain the coal needed for working the 
pit-sinking machinery. The drift, however, in fact yielded far 
more coal than bad been anticipated and was required for the 
above purpose. Consequently, the company was, from the 
year 1909, able to sell, and did sell, at a profit, the bulk of the 
coal thus obtained by the drift. According to the report of the 
company ’s directors, the dirft w'as placed upon a working basis 
from 1st April, 1909. The figures of tons of coal raised from the 
drift for the two years ending 31st December, 1910 and Slst 
December, 1911 showed high figures. The pit shafts, on the other 
hand, were completed late in 1911 and the pits started work- 
ing on revenue basis from 1st April , 1912, whereafter the drift 
and the pits worked together. 

On the 2Gth February 1916, the drift ceased to be 
worked. 

The Director’s lleport showed that the profits arising to 
the assessee company from the sale of coal obtained from the 
drift in the two years ending SJst December, 1910 and 1911, 
amounting, after meeting all expenses, and the full two years’ 
interest on loans, to 8 per cent and 11 per cent of the com- 
pany’s paid up capital. 

The corap.any’3 income-tax returns and assessments to 
income-tax made on the company for 1912-13 and subsequent 
years did not proceed on the asssumption that trade or busi- 
ness of the company was a new one as from any date in June, 
1912, but have been based on the average of the preceding years 
since the year when the drift yielded profit. For income-tax pur- 
poses, the company was taxed every year from and sincp 19Q^)i'^ 

On being assessed to Excess Profits Duty andj^(|n 
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oompatation of its profits on the basis of three pre-war trade 
years, the company contended that there had not been three 
pre-war trade years of the company within the meaning of Part 
II (4) of the 4th Schedule to Finance Act (1915) and that the 
trade or business of the company did not commence till 
1st July 1912 or, in any ease, till Ist April, 1912, and that 
the company was entitled to exercise the option of taking as 
the pre-war standard the profits of the one year ended 30th 
June, 1914. 

In support of the above contention it was stated that the 
of company was formed to obtain coal by pits and not by a 
drift and that it was not until 1912 ( 1st July or 1st 
April) that it was not possible to obtain coal by pits. The 
Crown contended that the company’s object was to obtain 
coal and to carry on the trade or business of mining and 
selling cosJ (irrespective of the means, be it by pits or by drift) 
and that this business had, in fact, been carried on for more 
than three pre-vrar trade years and that hence the pre-war 
standard adopted was correct. 

The Commissioners having considered the entire facts were 
opinion that the company had been carrying on trade or 
business for three pre-war trade years and that the computation 
of their profits for Excess Profits Duty purposes was correct. 
On appeal the above finding was upheld by the King’s Bench 
Division (per SaiJtey J.) as, the assessee company, was on 
facts proved, able to raise and sell coal from 1909. Though 
obtained by drift, which yielded more coal than the company 
required and which they actually sold and raised profits from 
and that, as snch, the company had, in fact, been carrying 
on colliery business both before and after the war. 

The Cannop Coal Company Ltd. v. The Commissioner In- 
land Revenue, 


12.T.C, 31 (38,40.41). 


See sieo nnder “Proit”. 
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CONSTRUCTION OF ACT— CHARGING SECTION. 

Finuio^ Act« 2 of 191S — Soction 22 {c) — “Purcliaso 
aanuity'’, Meaning of — Effect of the Section. 

In this case, the lands in respect of which the assesment 
was mode ' under schedule, on annual value, were purchased 
in 1875, under the provisions of the Landlord and Tenant 
(Ireland) Act, 1870. One third of the purchase money was pro- 
vided by the purchaser, the other two thirds being advanced by 
the Commissioner of Public Works, Dublin or the Board of 
Works, under Sections 44, and 45 of the said Act. 

In consideration of the advance made by the Board of 
Works, the lands were charged with an annuity of £41-2 in 
favour of the Board, payable for 85 years. The annuity was 
subsequently reduced to £ 32-17-8 and the time extended under 
Section 24 of the Land Law (Ireland) Act, 1887. A further reduc- 
tion of the annuity has since been made by virtue of the provi- 
sion of Section 25 of the Land Law (Ireland) Act, 1896. The 
annuity stood at £17-19-8 in 1918, the Poor Law Valuation of 
the land being £39-5. The assesment was leased on the Poor 
Law Valuation, which was less than the original annuity. The 
assessee contended that the annuity of £ 17-19-8 was the 
purchase annuity and that the assesment should be based 
on that amount and not on Poor Law Valuation. The assessee 
relied on Section 23 (c) Finance Act 1915. The Commissioner 
held that the amount payable the Board of Works constituted 
a "purchase annuity” under lands Purchase Act. In this case, 
as the annuity represented 2/3 only of value of lands it was 
held by the Commissioners to be somewhat doubtful whether 
it fell within Section 22 (2) of the Finance Act, 1915. On 
a case being stated, the Court held, that the construction put 
on the term "purchase annuity” by the commissioners was 
correct that the words "annuity and originally fixed” could 
not be substituted for annuity payable, as the annuity origi- 
nally fixed was not payable and then the amount of annuity 
may have been estimated year ago and there might have been 
change of title since then— It was further, observed. “ The 
purobase annuity, originally, fixed if the whole purchase 
money had been advanced by the State might have bee’n taken. 
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as a basis of taxation, and the sab-section was evidently framed 
on the assumption that this was so, and that the purchase 
annuity remained unaltered since the date of the purchase.” 

The letter of the Act was not to be departed from, it was 
observed, in construing Section 32 (c) and its effect. 

Corceran v. Judge. 

7 T. C. 119 (120, 123, 124), (1919,12 K. B. (IR) 60 
DEDUCTION FROM PROFITS. 

Bxceaa Profits Duty, asaessibility to — Loss deductible — 
Cost oi Couversiou — Loss oi Capital not an allowable 
deduction. 

The assessee company occupied work in Edingburgh for 
the manufacture of T. N. T. under contract with the Minister of 
Munitions. The situation of the works being dangerous for manu- 
facture, the production was discounted in June 1917. There- 
after, the company carried out experiments in the manufacture of 
Calcium Nitrate and these experiments proving satisfdctory, an 
arrangement was entered into with the Minister of Munitions in 
October 1917 for the conversion of company’s plants and works 
with the object of rendering them suitable for the manufacture 
of Calcium Nitrate. The arrangement was ultimately entered 
in an agreement dated 22nd .^pril 1918, by which the com- 
pany was to be recouped by the Ministry of Munitions for the 
whole cost of conversion up to a maximum of .£ 15,000 which 
was the company’s estimate of the probable cost of conversion, in 
the conditions then prevailing. In consideration, the works on con- 
version, were to be the property of the Ministry and the company 
was given the option to purchase the same within three months 
at the expiration or sooner on determination of the agreement at 
a valoation, else the Minister wag to have the option within 12 
months to remove all plants, machinery and buildings or to pur- 
chase for the company its interest in the land or any part of the 
buildings. Conversion commenced in November, 1917 and was 
carried out by autumn of 1918. The contract was determined, 
following upon the Armistice, towards the end of the year 1918, 
after only one week's outpnt had^been manufactnred. Due largely 
to tite increase in the prices of materials the actual cost of wotk 
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of oosrernoa exceeded £ 16,000 by a sum of £ 4174 agreed to 
be taken at £41,044 which was written off by the company as 
bad debt in its accounts for half year ending March, 1921. 

In October, 1924, the company raised an action against the 
Lord Advocate for recovery of the above loss of £ 4,174. The 
action was settled in Eebmary by payment to the company of 
£ 2087, of which 208 was absorbed by legal expenses so that 
the net sum received by the company was £ 1,879. 

The company claimed to deduct the loss of £ 2,165 being 
the difference below £ 1879 and £ 4044 being the agreed excess 
cost of conversion, on the allegation that the net loss of the above 
sum was a trading loss as bad debt. 

The Commissioners held that the loss was a capital loss 
and as such not deductible. On a case being stated the Lords of 
the Sessions Court confirmed the above finding of the Commis- 
sioners held that the loss was a capital loss and not deductible. 

T?u Lohion Chemical Co., Ltd. v The Commissioner Inland 
Revenue. 

11 T. C. 608 (612. 622, 524). 

DEDUCTIONS 

Finance Act (2 of IS) Schedule IV, Part. 1, R. 8 and 
Part 111 R. 2 — Inauretnce company investing reserve 
funds — Not an investment company — Depreciation on 
securities made good out of profits — Not allowable as 
deduction— Not covered by exception to R. 8, Part 1. 

Assesses company carried on Fire Insurance and Emplo- 
yer’s Liability Insurance business. For the latter business which 
it started on the passing of the Employer’s Liability Insurance 
Companies Act 1907, the company had, under the provisions of 
the said Act, to deposit and invest a sum of £20,000 in ap- 
proved securities, which it did. It carried on the latter business 
from 1st July 1908. Profit and loss arising from the company’s 
two basinesses vrete shown separately in the company’s 
Mcounts, but the two funds were dealt with as one for 
a s s e ss men t purposes. 
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Prior to 1908 and sniaequent tboreto. the company had a 
xeserre food, the aocnmttlaiion and additions to which npto the 
year 191S amonnted to £ 25,968*16>11. 

Under the requirements of Section i, Assoranee Companies 
Act 1909, the company was required to make such provisions in 
its balance sheet for any reduction in value below the purchase 
price of any investment of which it is the owner as will enable 
the person signing the balance sheet to certify the assets set 
forth in the balance sheet to be in the aggregate fully of the 
value therein stated less any investment reserve fund taken into 
account. The company had complied with the said provision of 
the law and the amonnt of j92S.968-16.11 above mentioned in- 
clnded the amonnt required as above. 

All sums received by the company, except those required 
for immediate expenses were invested by it as soon as possible. 
The company had no agents and carried on the entire business 
by correspondence or through its Dublin Office. The risks insur- 
ed by the company exceeded £12,000,000. The company 
was assessed to Excess Profits Duty, under Finance Act (2 of 
1916) Part III, for the accounting periods of one year each 
ending Slst December 1914 and 1915 respectively by reference 
to the profits of the company as shown in its published accounts, 
excluding slt(^ether from the computation both all the income 
received by the company on its investments and all the capital 
and accumulated profits represented by such investments; this 
was under Rule 8, Part I and Rule 2, Part III, Schedule IV 
of the aaid Act. 

The company contended : 

(1) that it should be treated as a company having its 

principid business, the Imsiness of investmrat, 
within Schedule IV, Part 1, Rule 8. 

(2) that the aooumulated profits of it should be treated 

as capital employed and jeopardised in the bosiaess; 
and (8) timt the sum set spsrt feom time to time (or makiiq: ' 
good the depreciation in the valne of eeonritiesi, as 
xeqnnred by tiie Assoruoe Companies Act, 1909, 
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should be allowed as deduction and that in view oC 
the fact that all the capital and accumulated profits 
of the company were inveated, the company was 
not liable to Excess Profits Duty. 

The (.'ommissionera negatived the company’s contention 
as above stated and confirmed the assessment. 

On a case being stated, as desired by the company, the 
King’s Bench decided unanimously in favour of the Crown up> 
holding the Commissioners’ finding as not being erroneous in 
law and on facts justified by the evidence before them. 

On appeal, the Court of Appeal also upheld the finding. 

(1901) A.C. 477 appl. 

Jrhh Catholic Church Property Insurance Co., Jjtd., v 
The Commissioner Inland Revenue. 

12 T.C. 13 (18,20,21'. = {1918) 2 In. R. 610. 

Section 40 & Schedule IV Part 1, R. 2 & 5 — Bonus paid 
to directors — not a trading expense deductible — Lump 
sum paid to a retiring director in addition to remunera- 
tion — Not an allowable deduction. 

Assessee, a registered company, carried on business at 
Derby« its accounts being made up annually upto 31st May. 

By two resolutions dated 25-6-12 and 3-7-12 the com- 
pany decided to pay surplus profits, after paying 7^^ dividend 
and transfering £500 to reserve fond, as bonus to directors. 
At this time the company had three directors, each of whom 
was its manager also, {entitled to a salary and a commission 
upon the net profits of the company, after payment of 10% 
dividend. Then, in November, 1912, one of the directors gave 
up his employment as manager upon the terms stated in an 
agreement entered into between himself and the company 
according to which he received immediate payment of a sum 
of £ 660, being the salary which he would have been entitled 
to as a xnanager under the previously subsisting agreement had 
he omitinued in the employment of the company, until the 
aspixatioa of the agreement, t.«. 26th August, 1915. In addi- 
tion to the amounts paid to the directors by the company in 
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the years ending Slat Blay, 1915 and 19I6t the company resolved 
to pay the Directors a bonns or commission of £ 800 which 
in 1915, wt» charged in the company’s accounts as an appro- 
priation of the profits of the year and in 1916 was charged in the 
company's trading accoont as an additional working expense. In 
ascertaining the profits of the company for the purposes of 
income*tax, a sum of £ 850 appropriated to the Directors out 
ol the profits for the year ending diet May, 1913 was not claimed 
to be or treated as a deduction, and the tax in respect thereof 
thus fell to be borne by the company and was not charged 
up(m the Directors personally. 

For the purpose of arriving at the pre-war standard of 
profits of the company, under Section 40, Finance Act, 1915, 
the Commissioners deducted the said sum of £ 850 as being a 
working expense of the company properly allowable in arriving 
at the profits of the year ended 31st May, 1912. 

As regards the lump sum of £ 550 paid to the retiring 
direc^r, the Bevenue agreed to the method of accounting adopted 
as to this sum in charging it to their accounts not to the year 
ending diet May, 1918 only, but in various sums in the years 
ending 31 Bt May, 1914 and 1915. In respect of tbe increased 
remnnoation, however, paid to tbe managers, tbe Revenue 
refused to regard as a deduction for Excess Profits Doty, any 
sum paid in an accounting period in excess of the salary to which 
they were entitled onder the agreement. 

In tbe exercise of tbe discretion vested in therennder B. 6, 
Put 1, Schedule IV, Finance Act, 1915, the Commissioner 
Inland Revenue, directed the allowance foe such remuneration 
for the year ending 31st May, 1915 to be fixed «t £ 850 bat 
gave no direction m respect of the year ended Slst May, 1916. 

Thus the questions arising in the case w«re 

(1) Whether tbe sum of £ 850/* is deductible in arriving 
at tbe profits for the year ending dirt May, 1913; 

(3) the amount daduetible for the salary end nmoiMn*' 
tiott of Diieoknrs and Managem in the year etMliny 81rt 
May, 191«. 
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The Msessee oompany contended : 

(1) That the computation made for income-tax purposes 
should be followed for Excess Profits Duty purposes 

also, as to the manner of treating the £. 350; 

(2) that the said sum was a voluntary payment out of 
profits and not necessary expenses of the company in 
earning profits; 

and (3) that the sum to be allowed for remuneration of 
Directors and Managers for the accounting period 
ending Slst May, 1916 should not be less than the sum 
allowed for that item in the last pre-war trade year. 

The Commissioners decided that the sum of S. 350 most 
be deducted in arriving at the profits of the company for the 
purposes of pre-war profit standard. 

They allowed no deduction on account of remuneration of 
Managers and Directors for the accounting period ending Slst 
May. 1916. They amended the assessment accordingly. On 
appeal, the King's Bench allowed the appeal as to the first point 
of dealing witlr £, 350 but disallowed the appeal on the second 
point. 

2 T.C. 100 ref. 

Pegg OTfidf Ellam Jones Ltd. v. The Commissioner Inland 
Revenue. 

12 T.C. 82 (88,90,92.) 

Excess Profits Duty— Advances made to secure raw 
material — Not a deductible allowance from profits. 

Assassee company carried on the busing of paper making 
at Sheffield, the chief raw material used being wood pulp. Prior 
to the war, raw material for paper manufacturing was got from 
Scandinavia but after the war, hostilities between Britain and 
Sweden led to the former getting her supply of wood pulp from 
Canada. 

Pursuant to this, the asseMse company entered into a 
contract witb a Canadian oomi^my (called *Ha’) for mipply 
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of 80,000 tons of sulphate pulp to be delivered at 8,000 tons 
per annum from 1917 to 1927. 

In accordance with the terms of the above contract, the 
company made an immediate advance of a sum of JE30,000 
to 'Ha’ against future deliveries of pulp to enable *Ha' 
to develop its business, the company undertaking to pay nett 
cash less £1 per ton in repayment of the afore-mentioned advance 
on delivery of the goods. Interest to the company was pay* 
able by 'Ha' at 6^ per annum on the said advance. 

The company had to make further advances to ‘Ha’ in the 
sum of £16,000 for which the company received preference 
shares in ‘Ha’. 

In the spring of 1916, the British Government placed res- 
trictions on many imported goods, including wood pulp, with 
the result that .‘Ha’ was unable to ship or deliver any pulp 
whatever in 1917 or even later. 

‘Ha’ did not pay the company any interest and disclaimed 
any liability in the circumstances with respect to the sum advan- 
ced by the company. 

On assessment to Excess Profits Duty, the company clumed 
to deduct the sum of £30,000 advanced to ‘Ha’ as part of its 
annual expenditure incurred in the carrying on of company's 
husiness and as such deductible from its profits for purposes of 
assessment to Excess Profits Doty. 

The Commissioners disallowed the company’s contention 
and confirmed the assessment. The above finding was upheld 
by the King’s Bench Division also (per RowUit J.) and it was 
observed that the company ventured the sum in the nature of 
capital expenditure and not as a trade expenditure of the year 
at all. 

5 T. C. 629 Di^ng. 

6 T. C. 827 fo«. 

Charles Marsden & Sons Jjfd. v. The Oommismonsr InUtitd 
Mfvneitne. 

12 T. C. 217 (220,225 226). 
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Eseomb IPiofitB Dnlar-^Lras inoozred by company in paying 
penalty under Cnstonui Act and legal expenses— Note 
deductible amount from profits. 

Assessee company carrired on the business of oil merchants 
at Hall and elsewhere. 

They were sued for a penalty on an information exhibited 
by the Attomey>Qeneral under the provision of the Customs 
(Consolidation) Act, 1876, Section 139, as extended by the 
Customs (War Powers) Act, 1915, Section 5 (1) for an offence 
alleged against them in breach of certain orders and procla- 
mations relating to the requirements of the Board of Customs 
and Excise with respect to a consigment of oil shipped by them 
to Norway. 

The action was settled in Court by consent, the assessees 
agreeing to pay a mitigated penalty of £ 2,000, such sum to 
cover the coats of the Crown. All imputations as to the 
assessee's moral capability were to be withdrawn and it was to 
be made clear to the pnbiic that there w'ss no intention from 
the beginning to the end of the transaction that the assessee's 
bad, by connivance or consent, been taking part in trading with 
the enemy bat had only been capable of carelessness. The 
penalty of £2,000 was duly paid and the assessees incurred 
legal costs amounting to £ 560-18-10. 

The above sum of £2,000 plus £560 and odd was not deduc- 
ted from assessee company’s profits in computing profits for 
Excess Profits Duty purposes. The company claimed to deduct 
this sum as an expense deductible from profits. 

a 

The Commissioners allowed the deduction claimed. On 
appeal, the King's Bench Division reversed the Commissioners’ 
finding and disallowed the deduction claimed. 

6. T. C. 216 (-220) foil. 

The Comnisfioner Inland Revsnue. v. E» C. Warner S Co* 

Ltd. 

12 T. 0. 237 (280, 331, 282). 
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Excess Profits Duty — CSustoms (Wax Posrsxs) Act, 191S— 
Penalty under and costs -of proceedings— Not dedne< 
tible allowance. 

Assessees were general produce merchants, carrying on 
bnsiness in the city of Iiondon. Their bosiness was an old 
and established one, founded in or about 1885, by a Bnssian 
sabject, who became nataralized British snbject. A large part 
of the company's trs^e consisted of the export of goods to 
Rnssia and Scandinavia. After the passing of the Customs (War 
Powers) Act, 1915, the company adopted several precautions 
to avoid the infringement of the provisions of the Act. In spite 
of this, in 1916, informations were brought against the com- 
pany for penalties under the said Act, by Attorney-Qeneral in 
respect of the infringements of the said Act in respect of their 
trade and upon proceedings in the High Court of Justice coming 
on for hearing before the Lord Chief Justice, the company paid 
a sum of £ 3,000 without costs on the condition that the 
record was withdrawn. The company also incurred legal costs 
in the proceedings to the extent of £ 1,074-12-7. The company, 
on assessment to Excess Profits Duty, contended that the said 
sums of £ 3,000 and '£ 1,074-12-7 were proper deductions in 
arriving at profits for purposes of Excess Profits Duty. The 
Commissioners held that the deductions are admissible. The 
above finding was reversed by the King’s Bench Division 
iPer RotdeH J.) and this finding of the King’s Bench Division 
was also upheld by the Court of Appeal. 

12 T. C. 227 foil. 

6 T. G.216 ref. (220) 

The Cotttmitsioner Inland Revenue ▼. Alexander Von Green 
Co., Ltd. 

12 T. C. 232 (238. 234, 238. 244)=(1920) 2 E. B. 563s89 


H 3. E. B. 590=123 L. T. 838»86 T. L. B. 463. 
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Fiaano* Act 1918, Section 40 {!> and (2), Schdnla IV, 
Part 1, R. 1, 3 and 5 — Fart III, R. 1 (a) — Deductions from 
profitB of trade — Compensation paid for unexpixed con> 
tract — Manager's remuneration— Not allowable deductions 
— Cbange of ownership does not affect. 

The business under the name and style of John Smith Sc 
Son had been carried on for many years. John Smith, the sole 
partner, died on 7th March, 1915. By a trust disposition and 
settlement, dated 17th October, 1908 and contract dated 
7>1-1909, the said John Smith left the business after his death 
to his son, for a valuation to be ascertained from balance sheet 
at the time of his death, nothing being charged for goodwill. 

A profit and loss account was prepared from 7th March 1915 
to diet December 1915, from which was deducted a sum of £ 
80,000 as “ sum paid to the trustees of the late John Smith, 
being agreed on value of current contract taken over by the 
new firm ”. The said coal contracts were entered into, by the late 
John Smith and several colliery owners and by the contract the 
latter agreed to deliver to the former certain quantities of coal 
at fixed prices. The said contracts had various terms of duration 
none extending beyond Slst December 1915. Assessees con* 
tended that they were entitled to deduct ;£B,000 in arriving 
at their profits and also claimed a deduction of £ 20,615-17-9 
paid to the Manager of the business. 

The Commissioners held that the sum of £ 30,000 was not 
deductible from the profits of the period from 7th March 1915 to 
Slst December, 1915 and that the questions as to the Manager's 
remnneration was not within the cognizance of the General 
Commissioners in Glasgow but was one entirely for the determi- 
nation of the Commissioner Inland Bevenue (London). 

The finding was upheld by the Court of Sessions and the 
House of Lords. (Fiscounf Finlay dissenting) as to the question 
of unexecuted coal contract compensation amount of £ 80,000. 
On the point of the remuneration of the manager, the Court of 
Sessions upheld the Commissioner’s Ending, observing that this 
part of tho appeal depended on the construction of Buie 5, Part 
1, Schedule IV, and titat the said rule entirely supported the 
Commiamuien' view. 
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informAtioQ fiist sought ol them. 

The Adam Steamship Co., Ltd., v Mathesoa (Surveyor) of 
Taxes. 

12 T.C. 399 (410, 415, 416, 417). =68 Sc. L. R. 168= 
1921 Sess. Cas 141. 

Finance Act, 1915, Section 40, Schedule IV, Fait I, R. 3 
— Finance Act, 1916, Section 47 — Deduction from 
Profits of trade — Costs of repairs of ship. 

In December, 1919 the assessee company bought a ship 
built in 1906 for £ 97,000 which at the time of purchase, was 
ready to sail with freight booked. The periodical survey of the 
ship was then considerably overdue, indeed, for the purposes of 
the voyage about to commence -exemption from survey had had 
to be obtained. On return from voyage, the ship underwent 
survey and the purchaser had to spend A' 51,558 on repairs in 
addition to a further expenditure of an admittedly capital nature. 

The pre-war profits were calculated with reference to the 
profits arising from the use of the ship by the purchasers' pre- 
decessors during the pre-war trade years. 

Assessee company claimed a deduction of £ 51,558. The 
Commissioners on the evidence before them allowed a deduction 
£ 12,000, and amended the assessment accordingly. On a case 
being stated, the Court of Sessions upheld the above finding. 

2. T.C. 435 appl. 

The Law Skipping Co., Ltd., v The Commissioner Inland 
Revenue. 

12 T.C. 621 (624,627,629).=1924 Sess. cas. 74. 

Financs Act 1915, Section 40 & Schedule IV, Part 1, R.1 
— ^Deductions fxom Profits— Loaa on forward contract not 
deductible. 

Assessee company was a paper manufactaring company. 
It entered into three contracts (A.B.C.) for the purchase of taw 
materials (esparto graes, Ueaohiog sulphite palp and ‘‘Siwan’* 
brand of bleaching sulphite pulp). The oontxaots wme negotiated 
and made through the company's agents, IdesBfs. Andrewidk* 
Go., Ltd., London. 
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The aocounting period of fotir moafehi ending 80th April, 
1921, wM the last accounting period of the company, to which 
the assessment to Excess Profits Dnty in question in this case 
related. 

Before and in the oonrse of the acconnting period it became 
clear to the company that owing to the great depression in trade 
and fall in prices it had contracted for above the sapplies of the 
esparto grass and sulphite at prices far in excess of the prices 
ruling or likely to rale daring the periods fixed for delivery and 
in excess of its requirements owing to the said depression in 
trade. 

In case A (esparto grass) the company did not arrange to 
take; nor did actually take any delivery of the grass daring the 
accounting period. On about the 21at April. 1921, the company 
received npon its own request a pro forma invoice for the whole of 
the grass at full contract price. The document, issued by the 
agents, stated that “ this grass is being held in stock for your 
account”, In case of contract B, 300 tons of sulphite had actually 
been delivered before the end of the accounting period, 650 tons 
remaining undelivered. In case C, no goods were to be delivered 
or contracted to be delivered* before the end of the accounting 
period. 

In both the cases ''pro forma invoices” were received at com- 
pany’s request, dated 30th April, 1921, and marked and pro- 
forma. 

In both cases, a cetificate was produced to the effect that 
the goods contracted for had been set aside in warehouses, prior 
to Ist April, 1021. 

On assessment to Excess Profits Duty, the company con- 
tended that the SKKK) tons of esparto grass and 1150 of I sulphite 
must be treated as stock of goods belonging to the company on 
the 80tb April, 1921 and that, alternatively, the company was 
entit le d to charge a loss the eetim^ed loes on contracts. 

The Bevenne, while admitting that in commercial {»actioe 
it was right for the company to moke a reserve against con- 
tingwnt loes on the contracts, clumed that no allowanoe, ther^ore, 
could be noade in o^cnlating the profits of the aocounting pwiod. 
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The Commissicmer held thai : . 

(1) that the assessees were not entitled to treat any part of 
undelivered goods undra: the three contracts as stock in 
hand at the end of the final accounting period ; 

and (2) the loss conld not in terms of the Act, be treated as a 
loss which has already been incurred when, in fact, it is 
still to come. 

The assessment to Excess Profits Duty was, therefore, 
confirmed. On a case being stated, the Court of Session, as a 
Court of Exchequer in Scotland upheld the CommissionerH* 
finding. 

6 T.C. 59 Expl. 

Edvard ColUns & Sons Ltd. v. The Commiraioner Inland 
Mevenue. 

12 T. C. 773 (774. 783, 784)= 19-25 Seas Cas Sc 151 = 125 
S. li. T. 6, 

Finance Act, 1915, Section 40 (1) — Deduction from 
profits of trade for Excess Profits Duty purposes — Pensions 
and compensations for loss of office paid to employees, 
not admissible deductions. 

Assesses company carried on general business of brewers. 
In October, 192C, the Directors of the company decided to close 
down its business. The company decided to grant various sums 
to the stafif and workmen as compensation for loss of office and 
the instance of some employees of long service pensions were 
granted. 

The company ceased trading on 30th June, 1921, and by 
a special resolution passed on ITth February 1922 and confir- 
med on loth March, 1922, it was resolved ^at the company 
be wound up voluntarily and a liquidator waa appointed on lOth 
March, 1022. 

The amount of compensation proposed to be awarded to 
the emfdoyees came to j£14 ,041 and that of pensioiM to £4,S88. 
This Fom was debited in the profit and loss aoeonnt of 4|»e 
i^pany for the year ending Slot March, 1921, Miough not pmd 
crisis that year. The company olaimad to dedueA Mie oaid 
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ram from their pofits for Excess Profits Duty poi^Kwes. The 
Commiuioners h^ that the amount was deductible from 
aesesttble profits of the company, as money exclusively laid 
out for purposes of trade. on appeal by the King’s Bench 

{^er Rovlett Jd that the deductions could not be allowed, as the 
sum paid were not money expended for the benefit of trade or 
business but were ex gratia payments, as the result of the com- 
pany dealing generally with their employees and not as a result 
of any contract with them. 

The Commistioner Inland Revenue, v. The Anglo Brewery 
Co, iJLd. 

12 T. C. 803, (803,812,813.) 

Finaoco Act, 1915, Section 40 (1) and Schedule IV, 
Part 1, Rule 1 — ^Deductions, from profits of trade — Anti- 
cipated loss on ship-hiring not deductibla. 

Assesseee carried on, in Glasgow, the business of ship 
owners and ship managers. It was pari of their business to hire 
ships on time charter. In such a business, profits are made if 
the freights received exceed the amount of hire of the vessel 
chartered and the expenses of running her and losses if reverse 
is the case. 

Assessees balanced their account books on 31st December, 
each year. During the earlier part of 1920, shipping business 
was good but in the latter part of the year, it experienced a severe 
depression which extended over 1921. On 81st December, 1920, 
when the appdiants had a number of vessels on time charter, 
the asaessees were practically certain that in 1921, rates of hire 
for vessels bn time charter, the quantity of cargo and the freights 
for catrisge of goods by sea would fall very seriously. In framing 
their balance on Slst December, 1920, therefore, they estimated 
the loss that they had to face in the circumstances above stated 
by delating the whole the hire of the vessels chartered by 
them to become payaUe by them after the 81st December 1920 
i^d per eomtra anived at the frwght they would receive by 
taking the hirei cnnent fm vessels on time charter on Slst 
Deoemher, 1920. 
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By the above process, the assessee company arrived at a 
loss greater by J66,063 than the , amount allowed by the 
Inland Revenue Commissioner as the deficiency to be taken 
into account 1920, in fixing their liability to Excess Profits 
Duty. 

On the balance sheet account prepared, according to which 
the above figure was shown, the company’s senior partner 
retired from Slst December, 1920 and was settled with his 
partners and paid oat his interest in the firm, with reference to 
the said balance sheet. 

The company contended that the methcMi of calcalating 
the anticipated loss, as adopted by them, was right and proper 
in the circumstances stated above. 

The Commissioners, however, did not allow their contention. 

On a case being stated the Court of Sessions unanimously 
upheld the Commissioners finding, observing that, as the com* 
pany sought to exclude future, anticipated losses from the 
account of their profits of trade for the accounting period, their 
contention conld not be allowed. 

12 T. C. 773, ref. 

Whimper it Co, y. The Commi»sioner Inland Revenue, 

12 T. C. 813 (819.824,828,826,827).=(1926) Sees Caa 30 

=(1925) 8c, li. T. 623. 

FinancA Act. 1915, Section 40 (I) and Schednle 
TV, Part 1, R. 1 and 5, dednetion ixom ptoBta dt trade 
or bnsineaa — Anticipated lotsea on forward coniracte not 
deductible. 

Asaeasee company carried on partnership bualneaa sa 
muslm rnsnufsetarets. On vsriona dates between Daoembar 
1919 and April, 1920, a e e eeaeea entered into forward oonteaeta 
for the anpj^y of yarn. Ddiveriea nndar tiiesa oontraeia ware 
to be made, ’*aa required." In the oaual ooazsa d the pediMndwr 
trade ddlivortea nnder oontzacta of this kind bagta to he mede 
rmemooRi after the date of tile oontraot and the oompMloil 
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wtm affected eniraally within six months, though extended at 
times to beyond one year. In March, 1921, when the deli- 
veries tinder the above contracts were not complete, assessees 
anticipated, owing to a depression in trade and fall in prices 
they were under a liability, by reason of the contracts to pay 
a sum of £ 6000 {for the undelivered yarn in excess of the 
prices at which yam was available then. 

Assessees accordingly, entered into negotiation with the 
contracts not to obtain any redaction in prices but to settle a 
lump sum as the difference between the market prices on 16th 
March 1931 and the contract prices and to treat this as a 
debt due by the assessee company. This was agreed to and 
the amount fixed at £6,287 and an invoice passed for the 
amount. 

The senior member of assessees’ firm died in October 1920 
and in a settlement of account between his representatives and 
the surviving partners, the above sum of £6,287 and odd was 
treated as a loss. 

The assesses company claimed to deduct the above sum 
from their profits for Excess Profits Duty assessment purposes, 
as being an ascertained liability of theirs. 

The Bevenue contended that the sum was not deductible, 
not being trading expenses, of the assessees, for the account- 
ing period in question. 

The Commissioners disallowed the deduction, holding 
that the sum of £ 6,287 and odd was a reserve in their accounts 
to meet contingencies which had not in fact arisen daring the 
accounting .period to 25th March, 1921. 

12 T. C, 882 foil. 

On a case being stated, the Court of Sessions upheld the 
above finding of the Commissioners. 

H, Young Co. V. TAe Commissioners Inland Revenue. 

12 T. C. 827 (884, 889, 840).-(1926) 8c L. T. 628= (1926) 
Sew Caa80. 
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IPinase* fAoI, 191Si Section 40 <1) Sobe^ile 1V» 
Part I, R. I & 3-~Dednetions from pcofita of tcad»— 
Dmnozrage suboeqaently abandoned not an allowable 
deduction. 

Assessee company carried on the bosiness of grain mei> 
chants. Daring the period £rom let October, 1919 to 3rd 
September, 1920, being the accounting period in question, the 
company bought grain in Argentine and sold it to the Boyal 
Commission upon Wheat Supplies. The terms of agreement bet* 
ween the Commissioners and sellers were embodied in an agree- 
ment technically known as “Centrooon Charter". A clause 
in the said agreement related to the payment of demmrage by 
the sdlers. 

The grain to be sold to the Commissioners by the assessees 
was purchased by the lat t er in all parts of Argentine. In Feb* 
ruary, 19^ there was a stevedore strike at Bosario and elsewhwe 
in Argentine, and it lasted till April, 1920. As a result, transit 
iaeilitiea having been disturbed, contracts for delivery of wheat 
could not be carried out, whereupon the wheat Commissioners 
claimed demurrage, which iu the case of assessees, involving 1 1 
ships, totalled £ 83,847. Assessees protested the claim imme* 
distely after it was made that no time admitted it. 

The Commissioners demanded immediate payment and in 
Jane, 1920, they b^;an to deduct the amount of the claim from 
the various invoices presented to them by the assessees for grain 
loaded. 

In view of the difficulties doe to strike and the nncertaintieB 
of the position generally, &e Commissioners were persuaded to 
discontinue the practice and to leave all claims to be dealt 
with when tiie relevant facts could be folly aarertaincd ■ A 
dedoc^n which had been made in the ease one steamship 
was refimded to the sellers by the Commissioner. 

The amount of £ 33,847 waa, however, put in by fhe 
Mnwee omnpMy in tiietr balmioe sheet m ttwtr MosEfeiiiMA 
on 80th Ssptembec, 1020, being tientad ^ienn enpenieht' 
the taHiing.nooonnt for that year. 
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FoUowiog the stevedore ehrike, above>mezitioaed, ^ ship* 
<mnac8 claimed demorrage from the Commissioner, rrhieh, in 
OKdor to resist the claims, negotiated with the suppliers (assessees 
inclnded) to procure and give exact evidence as to the snpplies 
of wheat being available for shipment at the time of the above 
strike. In consideration of this, the claim against the suppliers by 
the Commissioner for demurrage was abandoned and in conse- 
quence, the assessee company did not have to pay £ 33,847 
above-mentioned or any sum as demurrage to the Commissioner. 
The assessee company, however, on assessment to Excess Profits 
Dnty claimed to deduct this sum from their profits as 
they contended, that their liability to pay demurrage remained, 
which they discharged by rendering services to the Commissioners 
in the shape of evidence. 

The Commissioners disallowed the claim to deduction, as 
the company never admitted the Commissioners' claim to 
demurrage and that what the Commissioner gave up for 
services rendered was indeed not the above sum lent on an 
ascertained future liability for further claim and that the 
liability was mere contingent. 

The finding was upheld by the King’s Bench Division 
(per RovoUtt J.) 

12 T. C. 768 & 12 T. C. 927 ref. 

H, Ford <6 Co., Ltd. V. The Commissioner Inland 

Revenue. 

12 T. C. 997 (1001, 1002, 1006). 

Finance Act, 1915, S. 40 (1) — Schedule IV, Part 1, Excesc 
profits Duty. — Deductions from — Damage to coal mines — 
Cost of repairing— Repair after close of accounting period 
— Not a deduction allowable in respect of accounting 
period. 

Assessee companies carried on business as colliery proprie- 

tOES. 

From April, IMl to July 1921, there was what was known 
as tile “National Stoppage in the Coal Mining Industry” and 
conaequimtiy there was a complete stoppage of work in oom- 
paniesooal nsines. as aleo in evKy other coal mine in Gsest 
Brttain. 
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As a direct result of the said stoppa^ of wodc, the oom* 
parties coal mines suffered serious damage and a large amount of 
repairing work had to be undertaken to recondition the said mines. 
This work, started immediately at the end of the national stop* 
page on 2nd July 1921, was fully completed within about 
six weeks. 

The total cost of the said work, in the case of one company 
was £ 38,9’dO and that in the case of the other £ 33,072. 

In both cases, the companies claimed to deduct the sum of 
£ 37,808 and 33,072 as a dednotion properly and reasonably 
attribntable to the accounting period ending SOth June 1921 
within reference to Section 40 (1) Finance Act, 1915 as amended 
by the First Part to Schedule IV of the Act. 

The Commissioners found that the sums were not deductible 
as claimed. 

The finding was upheld by the King's Bench Division 
(Rotcletl J.) observing that it was not an expense of the account- 
ing period but of running the mine after the acconnting period, 
although it was due to an accident that happened during the 
acconnting period. 

The Court of Appeal and the House of Lords also upheld 
the above finding. 

{Sergeant L. J. di$senUng) 1 T.C. 237 (312) and 2 T.C. 321 
(327) ref. 

(7) The Naval Colliery Co. Ltd. v. The Commutioner 
Inland Revenue, and (2) The Glamorgan Coal Co., Ltd. v. The 
Commissioner Inland Revenue. 

12 T.C. 1017 (1020, 1025, 1029, 1036, 1041, 1046, 1052, 
1053) =136 L. T. 28=138 L. T. 693. 

Excms Profits Doty— Asswssibility to— Doductions of 
profits — Hixs of ship paid to ownazs dsductible— Profits 
of coal tranasctlons assossabls to Eatooss Pzofits Duty. 

Assessee company carried on the business of ship owsacs, 
merchants, ship-bndcen etc. In 1910, and 1911 the oqnapMiy 
i^utfteced two ships. The terms wars thst ths ownets were not 
io bear any part of any losses daring the enrreiu^ of the hsring 
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and ivete to receiya from the company for hire a sum for 
depreciation oalonlated with reference to the cost of the Tessels 
to the owners and a sum as net profits deducting depreciation. 

The company wanted to include the aboye sums in the 
computation of pre-war standard profits for Excess Profits 
Duty purposes, as payments made out of profits. The company 
had entered into contracts for delivery of coal with a company to 
deliver the same upto a fixed maximum and at a fixed price per 
ton. In January 1916, some of the company’s ship were 
requisitioned by the Australian Government and the company, 
having a surplus of coal to be delivered under contract, transferred 
the benefit of the contract, opto 15,000 tons. The company 
was to receive 6 s. per ton as a consideration. Under another 
similar transfer of contract of coal, the company was to receive 
10s. per ton with regard to 8,000 tons. 

The company did not sell coal as a matter of practice. The 
company contended that the premium amounts received under 
the transfers were not part of their profits for Excess Profits 
Duty purposes, being profits not of sale of coal but of transfers 
of contracts, which were capital assets, or at least, that they 
were casual profits only. 

The special Commissioners on appeal, decided as to depre- 
ciation and share of profits payable to owners of two chartered 
ships that in respect of the depreciation depending on the 
earning of the profits and also in respect of the shares of 
profits payable to the owners of the ship after the said profits 
had been ascertained the company’s contention did not succeed 
but that in respect of the depreciation payable to the owner of 
the ships in any event, without consideration to the earning of 
profits by the ships, the crown should succeed. 

As reguds the premium received from the sale of the coal 
contracts, the company's contention viras disallowed. 

On appeal, both by the company and CommisaionMr Inland 
Esfyenne, the King's Benoh Division decnded on both the pointa 
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ia &Toar of the Crown. 

12 T. C. 297 ref. 

George TkotH^aon S Co. Ltd. t. The Commiaeumer InUutd Revemie 
and The Comtnisaioner Inland Revenue. ▼. Oeorge Thompson A 
Co., Ltd. 

12. T. C. 1091 ( 1097, 98, 1099, 1002>. 

Finance Act; 1915, Section. 38(3) Finance Act, 1921 
Seciioa 38, Part 1 Schedule 11, Sale of boainess person 
entided to deduction and xeliol. 

A company (the Old Company) incmporated in 1903, 
carried on boainess as merchants at Manchester. An agreement 
to sell the bosinesa of the company was entered into on 25th 
October, 1920 according to which, the pnichasers agreed to boy 
the ondertaking and assets of the Old Company, subject 
to its lial^ities and oUigaiions at a price equal to £ 5 per £ 1 
fully paid up shares (issued ordinary) and £ 1 per £ 1 
issued preference shares of the company. The deposit 
paid at the time was £ 22,200 the purchase was to be 
oompleted*within six weeks. 

On the 15th December, 1920 the New Company was 
incorporated under the Companies Act 1908 to 1917. The Old 
Company was wound up by a special resolution passed on 
81st December 1920 and confirmed 17th January, 1921 and a 
liqnidatcn: was appointed. 

By a sale deed dated 25th July 1921, the premises of the 
Old Company were conveyed to the New Company by the 
liquidatcHT, for a consideration paid in cash. The Old Company 
paid Excess Profits Doty in respect of the profits of the said 
bneineas for the aoooonting period npto and inclnding the 
the accounting period ending 31st December, 1919, a further 
sum of £l6,834«12-0, being- due by them for the said period. 

For the accounting period ending Slst December, 1920 
a loss in trade was sustained producing a deficiency for Excess 
Profits Dofy purposes amounting to £48,914. 

The New Company claimed that the amount of deficiency 
in respect of which the Old Company was entitled to a 
r^yment of or a set off agiunst the Excess Fn^ts Duty nnder 
Section 96 (8) was the above sum of £48,914. 
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The new company, farther claimed relief nnder Section S8, 
Finance Act, 1921, and Part 1, Schedale II to the extent of 
£28289, being the amoant by which the value of the whole of 
the trading stock in hand, at the end of the final accounting 
period i.e. Slst December 1920 exceeded the value of an equal 
quality of similar stock as on the date when the said business 
changed ownership (B. 1 A 7 Part Schedale II, Act, 1921.) 

The Commissioner Inland Bevenue determined that the 
amoant of the said deficiency was the sum of £35,876 the 
proportion of the sum of £43,914 from let July 1920 to 25th 
October 1920 on the ground that the Old company ceased 
business on 25th October. 1920 and that any loss sustained 
after that date was not a loss sustained by the old company. 
The Commissioner Inland Revenue declined relief under Sec- 
tion 38. Finance Act, 1921 on the ground that the old company 
were not owners of the business at the end of the final accoun- 
ting period. 

The assesses company contended that the old company 
owned the said business at the end of the final accounting period, 
ix , Slst 1920, that the old company held the business till 
the date of sale of premises on 25th July 1921, that the old 
company was entitled to relief under Section 38, Finance Act, 
1921. The Commissioner held that the old company ceased 
to held the business on 2.7th October, 1921, that the determination 
of the Commissioners as to the amoant of the deficiency amoun- 
ting to £35,876 was correct and that the company was not en- 
titled to relief under Section 88 Finance Act, 1921. 

The finding was upheld by the King’s Bench Division. 

Fred W. Millington Lid. v. The Commissioner Inland 
Revenue. 

12 T. 0. 1031 (1038, 1091) 

Exowm Profits Duty — deductions from profits of trade — 
bonus to employees in the shape of share of company 
yet to be formed.— Not deductible from profits, 

Assessee, a naturalised subject of great Britaiii^ earned 
on business in partnership for many years bdlore the outbreak 
the war of 1914. 
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Under an agreement dated 37th January, 1915, however, 
he became the sole proprietor of the bnsineee, i nolading the 
goodwill and assets etc. Thereafter the assessee carried on the 
hnsiness in his own name. On the outbreak of war, his emplo* 
yees (one-third) were absent on ware service. Assessee had thus 
largely to depend npon the assistance of his principal employees 
remaining in his service and it became essential for him to 
retain tiieir services. 

Thus, the conditions under which business was carried 
on involved greater responsibility and additional labour on the 
part of the employees. In 1915 and 1916, the assessee pro- 
mised that when he turned the busines into a limited company 
(as he intended to do at the end of the war) he would recognize 
their assistance by giving them, in return for extra service required 
of them, a bonus in the shape of a proportion of share in the 
limited company when formed. No definite number of shares 
was promised and there was no written contract but he intended 
to distribute approximately ten percent of share capital. 

A private company was limited in 1921 and bonus in the 
shape of shares, as promised were awarded by the assessee 
to the value of £11,200. The company claimed deduction 
of this sum from profits assessable to Excess Profits Duty. 

The Ck)mmissioaer on appeal allow the sum as deduc- 
tion. On a case being stated, the Court of Sessions revised the 
Commissioners’ finding and held the sum as not deductible. 

The Commiseioner Inland Revenue v. Bell. 

12 T. C. 1181 (1186 1190). 

Exce w Piofii* Duty— Dadoctioxu from Profita of trade — 
Biaoiiit mapnfactnainq company — Lone on tins and 
tinplates. — Capital lose not deductible for Excess Profits 
Duty purposes. 

The assesseee, Messrs. HunUey & Palmers Ltd., were the 
well known mannfactnrers of biscnit at Beading. Their tin 
boxes were supplied by an allied or subordinacy company 
Messrs. Huntley Bonrne & Stevens, Ltd. 

In the early part of tiie year, 1920, this company, whidi 

a company of oomparatively small resouioet entirely 
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controlled end owned by Meeers. Hnntley end Palmers, ordcsed 
a great quantity of tin plates with a view to making tin boxes 
to meet the very large demand for Messrs. Hnntley and Palmer’s 
bisonit. 

The great depression set in 1920 and was established by 
March, 1921, when the assets came to be made np and the 
demand for biscnits, therefore, for time had dropped away 
almost to nothing. The company (Steven Ltd.) was faced with 
diffionlty wherenpon, on their approaching Hnntley Palmers 
& Co., the latter took over unfinished tin plates and even 
these lying at the mannfactnrers. Huntley Palmers entered 
the cost of taking one of these tin plates as their expenses. They 
were entered in the stock at half that figure. The resulting 
loss the assessees, Messrs. Huntley & Co. wanted to bring 
into accounts. 

They contended that the transaction of taking over tins, 
unfinished and even undelivered, from Stevens Ltd. and 
making entries in respect of these, as they were done by the 
assessees, as to their value and the consequent loss was all 
done in the course of their trade or business and that they 
were entitled to claim deduction in respect of the loss on this 
account. The Commissioner accepted the assessee company’s 
contention and allowed the deduction claimed. On appeal, 
the King’s Bench Division held that the money thus used 
(said to be loss by the assessee company to help the Stevens Go. 
in order to ensure their supply of tin) was used by them in 
another business and that as such it was a capital risk and not 
an allowable deduction from their profits, assessable to Excess 
Profits Duty. 

6 T. C. 827 ref. & 12 T. C, 217 

The Commissioner Inland Revenue v. Huntley A Palmer 
Ltd. 

12 T. C. 1209 (1219, 1223). 

Fiaaao* Act, 1915, Section 38 (3) Excess Pzo&ts 
Duty — Deduction of loss out of profits assessable — Date of 
aooxnal. 

Assessee company carried on business as potato merchants 
iU Belfast. 
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For the aoooimtisg pwiod ending 80th Jane 1931, being the 
last aocoanting period|]of the aasessee company, the Commisaioner 
Inland BeTenna determined the deficiency for Excess Profits 
I>oty and the aasessees at Under a contract between the 

assessee company and Messrs. J. W. & D. Martin, the assesses 
company agreed to pnrchase 250,000, bags to be delivered from 
September, 1920 to February, 1921, in six equal monthly 
deliveries. Aasessees later took delivery of 35,300 bags only as a 
part of contract and refused to taka delivery of the balance of 
214,700 bags. The market price fell in March, 1921, to 
approximately 3d. per bag. 

Upon an action being taken by Messrs. Martinagainst 
the assessee company, for damages for breach of contract, on 
28th April, 1921, a settlement was arrived at on 5th August 1921 
according to which the assessee company agreed to take 
delivery of the bags nndelivered at a reduced price. These 
were delivered to the assessee company on the 30th June, 1921 
and the latter paid for them on the agreed terms. 

In their balance sheet, as of 30tb June, 1921, the company 
showed a loss of ]C5,814>15-10 but it was in evidence that the 
actnal net loss incurred was ;^4,733-5-2. The assessee company 
contended that the said loss represented damages for breach of 
contract and accrued as at 24th March, 1921, the date of the 
said breach and that it should be taken into account for the 
accounting period ending 30th June, 1921. The Becorders of 
Belfast idlowed the contention. On a case being stated the two 
Judges of the King’s Bench I)i'v>sion differed with the result 
that, according to the practice then prevailing, the junior Judge 
dissenting, was not allowed to withdraw his jndgment. 

The position, in oonseqnence was that the Recorder's finding 
stood, and costs were allowed to the aasessee company. On 
appeal to the Court of Appeal, the case was eventually compn>> 
mised. 

In this esse a preliminary point was also raised that the King'il 
Bench Division had no jnrisdiction to bear the case, which was 
not stated within time (seven days) as required by Section 149 
<1} id} Inoome Tax Act, 1918. The oontmitkMi was aOowsd 
nod the case was dismiaaed wi& ooats. 
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On however, facts transpired according to which 

the statement of oMe, was, in the special circnmstances, held 
to have been lodged in time. 

The cose after being stated was handed over by the Becorder 
to an official for attaching the necessary documents to it. The 
said official handed it over to the H. M. Inspector of Taxes for 
the purposes. Considered from the date that it was filed on 
completion by the said Inspector it was within time and it was 
accordingly so held by the Full Comrt. It was, however, 
observed {per Andrew, L. J.) 

We feel it our duty at the same time to add our expression 
of regret that the case stated was permitted to be handed over 
to Mr. Boy, who was really one of the litigants, before com- 
pletion, for the purpose of having it completed by such party. 
As was stated by Holmss, L. J. in Whelan v. Fisher. 26 
LtBJ. 340 at page 356, it is clear that the duty and 
responsibility of stating the case rests with the Court, 
which in that case was the Justices. We fully recognise 
that in the performance of this duty in so far as it is of a 
purely ministerial character the Court may reasonably call to 
its aid the services of its duly recognised official, but the 
ultimate responsibility for the due and proper performance 
of such doty still rests with the tribunal. The Court cannot 
lawfully delegate to another the duty imposed upon it by 
Statute. These observations apply with special force to any 
attempt to delegate such doty to either of the parties or their 
advisers. Such an attempt is unauthorised by Statute, is 
fraught with grave danger, and is calculated both to mislead the 
other party and to create a situation such as that which has 
unfortunately arisen and had let to the incurring of very 
considerable unnecessary costs in the present case. 

The Commissioner Inland Revenue, v, Hugh T . Barrie Ltd. 

12 T. C. 1228 (1127, 1228, 1230, 1231, 1240).(1928) K. B. 
(N. I.) 129 

S. 38(3) (Finano# Aot, 1915)— pzie* paid by mambara a 
mutoal trading aaaooiation for quantity of goods pnrobasad 
for tha amooiation— Daduotibility. 

Aasastaes in this caee were membws of a trade assooiation 
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called the Gold Bcdled Brass A Copp«r Assoeiation, whiob was 
an unincorporated body governed by rales and was for the ad<^ 
vanoement the interests of its members who were engaged in 
bnsiness in this class of materials. Under one of the rales, 
governing the association, it was provided that there should be a 
common fund, that members shonld pay an entrance fee to it and 
also 8. 10 per ton or such other sum per ton as might be fixed 
on the member’s monthly oatpat antil the fond shoald be thought 
large enough. The amount paid by each member was to remain 
the property of the association until winding up order. On wind* 
ing up, by a rule, the sum standing to the credit of the members 
was to be divided among them. After the war. the Ministry of 
Munitions had copper St brass materials to dispose of and they 
sold them to this Association. 

The Association was expressly authorized to enter into this 
contract by members because it was not part of theit ordinary 
businesa. The members were asked by a circular letter to pur> 
chase the stuff. 

The question was whether the difference between the price 
paid by the Association to the Government and that paid by the 
members to the Association was deductible out of profits asses* 
sable to Excess Profits Duty. 

The Commissoners have held that this was not deductible, 
becauB", they said, the asaessee most be regarded as parties to 
the transaction with the Government. 

On appeal, the King's Bench Division (per Rowlett J.) gave 
judgment in favour of the assessees bolding that the sum in ques- 
tion was deductible from the profits of the assessees for the pur- 
poses of Excess Profits Duty computation. 

Charles Clifford & Son Ltd. v. Commissioner Inland Reven- 
ue 14 T.C. 189 (203) 

Financw Act, 1915 Saction, 35 (1) & Sohadole IV, Psdrt 1, 
R. 6 Exewsa Pzofita Doty — Dcdootion of for iBOomo tax 
pnzpoMs — Scope of Sootioa 35. 

Assesses company was an incorporated company, limited by 
shares. Until the 81th Match, 1918, the whole of shdbe ci^dtal 
of the company was owned by a company called Bkshaed 
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DidcMon A Oo., IM. which carried on the same trade or hosiness. 
The assessee company was accordingly for the purpose of Excess 
Profits Duty treated as a snbsidiary of Bichard Dickeson & Co., 
Ltd., and the profits of the two companies were not separately 
assessed to Excess Profits Doty pursuant to the provisions of B. 
6, Part i Schedule IV, Finance Act, 1916. 

The Excess Profits Duty payable in respect of the year 1915 
1916,1917 and 1918 (npto 31st March only in the case of 1918) 
upon the profits of the two companies was paid by Bichard 
Dickeson & Co., Ltd. 

On the Slst March, J918, Bichard Dickeson & Co. Ltd. ceas- 
ed to trade and on the 30th May 1918 went into voluntary liquida- 
tion. The Excess Profits Duty paid by Bichard Dickeson & Co. 
Ltd. was allowed as a deduction, under Section 35(1) Finance 
Act, 1915, for incometax assessment purposes. 

In the above circumstances, the company claimed that under 
terms of Section 35(1) the company was entitted in the computa- 
tion of Income Tax assessment to a deduction in respect of 
the Excess Profits Duty so paid by Bichard Dickeson & Co., Ltd., 
so far as that company by reason of having ceased to trade 
had not recovered the full benefit of the deduction allowed by 
Section 35(1). They accordingly claimed deduction of the four 
items of Excess Profits Duty, in respect of the years 1915,1916, 
1917, and 1918 and that the said sums, though assessed on and 
paid by Bicbard Dickeson & Co., Ltd. were, by Section 38(1) 
Finance Act, 1915, charged on the profits of the trade or business 
of the company. 

The Crown contended that the company were not entitled 
to deduction which they claimed under Section 35(1). 

The Commissioners found that Excess Profits Duty attribu^ 
table to the business of the company had been paid and held that 
under Section 85(1), Finance Act. 1915, the amount so paid should 
be flowed to the company as deduction in computing their pro* 
fits and gains for purposes of income tax. 

On nppeAli the ELing’s Bench Division, held (per Rowlett J.) 
that the d^notion claimed could not be allowed. The finding of 
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tiie King's Bench Division was apheld by the C<mrt of Appeal 
also. It" was observed. 

(Per Lord Hanvmrth M.S.)... .....looking at the whole section it 
appears to me that the Bzoees Profits Doty which can he dednct- 
ed from the income tax is identified with the person who has 
made that payment of Excess Profits Dnty. Looking at Role 4 
and which appears in it, the same view, I think* arises..." Per 
Lawrence LJ.) In my judgment, that claim cannot succeed. 
Section 85 of the Act, allows a person who has paid the Excess 
Profits Duty to bring that payment into his account for income 
tax pui^poses as an expense; it seems to me, however, that it is 
impossible successfully to contend that Reynolds ought to he 
allowed to bring in as a deduction from their own income any 
thing in respect of the sums which were paid not by them hut by 
Dickeson. Reynolds did not make the payments, nor did they 
bear the burden of them; they were not liable for them; and 
they, in fact, never became chargeable in respect of them. Sec- 
tion 35 is, I think, confined exclusively to payments made by the 
person who is claiming to have them allowed as a deduction. 

Ogston V. Reynolds, Sons & Co. Ltd. 

15T.C. 601 (605.512.513.515) 

Ezceas Profits Dnty — Computation of — Deduction of 
value of goods destroyed by accident — Loss made good 
in subsequent year— Period of accounting. 

Asaessee company was an incorporated company, carrying 
on the business of whole-sale and export iron-mongers, iron- 
finders and hardware merchants. Certain goods of the com- 
pany was lost by fire or sea water, in 1918. The company 
received three sums from under-writers, on account of the above 
mentioned loss in 1919. - The comptany contended that this 
sum formed part of their trade receipt for 1919 when the sums 
were received and not for 1918, when the losses ware made. 

The company had dealings with the Ministry of Munition 
and the Disposal and Liquidation Commission, The company 
made up a separate account of its transaction with the Minister 
of Monition and the l>i8posal Commission npto 81st DecembWt 
1920, showing the result of these transaction sooocdtngtD wfatbii ' 
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then wu a loss amoanting to £59,649. The alleged loss did 
not in the end fall to be borne by the company, becaose, under 
the later agreement, not only was the company entitled to set 
all its expenses against the resale price in accounting to the 
Minister of Munitions or the Disposal Commission bat, under 
the provisions of agreement, it received in 1923, in addition 
two earns of £36,472 and £10,000 from the Disposal Com- 
mission. The company contended (1) that the three sums 
received by the company from the under-writers formed part 
of the company’s trade receipts for the year 1919 when the 
earns were so received and for the year 1918, when the losses 
were made; (2) that in the year ended 31st December, 1920 
the company made a trading loss of £ 59,649 in its dealings 
with the Minister of Munitions and that the two soma 
received in 1923 were incapable of being divided or allocated to 
any particular period and that, therefore, no part of these two 
sums was attributable to the year ended 3lst December, 1920. 
The Commissioners held that the three sums received from the 
under-writers were property to be taken into account as trade 
receipt of the company for the year 1918, when the losses were 
incurred and not for the year 1919, when the payments were 
received, that the company did not in fact make a loss of 
£ 59,649 or any loss on its transactions with the Minister of 
Manitions, and that a proportional part of the two received by 
the company from the Ministry related to the transactions of the 
year 1920. The Commissioner fixed the proportionate part of 
these two sums to be £ 7,275 and £ 3,272 respectively. On 
appeal, the High Court (King’s Bench Divison) decided the first 
two points in favour of the Crown agreeing with the Commis- 
sioners, but decided in the third point against the Crown. 

Rovnuttm, Drew & CydetdaJe Ltd. v. The Commissioner 
Inland Revenue. 

16 T.C. 595 (601, 6C 5) 

Excwcs Profits Duty— Computation of — Deduction of 
Acconxitliig foe for revision — Not an exi>en8e allowable 
in xeapeot of the yean revised. 

AmcMwee was a brewery company, which was aaseesed to 
Ezoon Profits Duty in respect its profits for the yean, 1914, 
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1915. 1916. 1917, 1918, 1919 41920. For each of these eoeoant- 
ing periods assessees, in the ordinary coarse, instnioted the firm 
of eocountants asoally mnployed by them, to audit their 
aeooaats and to settle the amoont of Ezoess Profits Duty or 
Ihe deficiencies for the purposes of the said duty. The fee 
paid for this work was allowed as a dedaoiion for purposes 
of assessment to Excess Profite Duty. As the computations 
made by the said aocountauts were erroneous, assessees 
instructed another firm of accountants to revise the computations 
made for the above accounting periods. As a result of the 
revision a sum of £ 6,491-6*0 was repaid to the assessees by 
the Commissioner Inland Bevenue in August, 1928 and 
Pebruary, 1930. Assessees claim to deduct the revising fee paid 
by them to the accountants for obtaining the above said repay- 
meat. as an alJowable expense. 

The Gommisuoners did not allow the above accountancy 
fee as an expense of Excess Profit Dnty and dismissed the 
appeal. 

On appeal, the King's Bench Division upheld the above 
finding which was upheld by the Court of Appeal also. 

12 T.C. 927, 12 T.C. 768, 12 T.C, 997, & 12 T.C. 1053 
Disst. 

IVorsiry Btwery Co- litd. v. TAe Cottifnisfioncr Inlottd 
Bcoenue. 

17 T.C. 849 (361, 363, 358. 859, 360. 61). 

DEFIOENCT 

Sxoaaa ProfUa Duty — Rapaymant of, doa to dafiotanoy 
— Valnatioa of atook in trada for tha piupoaa — matiiod 
of walaation. 

A wessees in .this cate were textile merchants. They were 
not m ano f acturers hoi bought pieces of woollen goods from 
weavers, * in tifte grey which were got dyed by dyeing firms 
and went then sold. 

Frequently pieces of cloth got from waavtts axe imperfect 
in amditkm and these imperfeetione are disoovarad by a proeess 
oeUad * p e rehin g Aocordiiig to the eaetom ol tha trade, a 
price is not impetfaot if it hae defeote ap to a oartoin in 
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SttOh {>ieoO, bat it is imperfect if it has defects above that parti> 
oolar number. 

• Defect could be discovered easier after dyeing and so 
defects could not be discovered till late after delivery of pieces, 
as they virere kept ‘ in the grey ’ and were not dyed till as late 
after delivery as upto 12 months. The arrangements between 
the assessee firm and the weavers in case of imperfect pieces 
varied. 

(1) In case of goods purchased from a firm of weavers, Peel 
Bros. & Co., Ltd., it was agreed that Peel Brothers would take 
hack the defective goods on discovery of defect and that the firm, 
on return of the defective goods was to take from goods of a 
perfect quality at the original contract price. 

(2) In the case of goods purchased from another firm of- 
weavers, T. ic H. Harper Ltd., defective pieces were to be chang- 
ed or sold and any loss in price was to be debited to them. In 
other cases though there was no definite agreement existed, the 
practice w'aa the same as in the case of T. & H. Harper Ltd. 

No definite contract existed in case of faulty dyeing, but 
really the difference in price due to faulty dyeing was debited 
to the dyer. 

The firm’s final accounting period for Excess Profits Duty 
was Slst March, 1921. 

In making np the accounts upto the above date, no account 
was taken by the firm in respect of any sums which the firm 
might be entitled to charge against the weavers or dyers on 
account of defective weaving or dyeing then discovered. 

The firm valued their stock on Slst March, 1921 for the 
purpose of making up their accounts to that date. Their method 
of stock taking was as nnder : 

(a) Perfect cloth (».«., pieces which had been examined 

and found perfect' was valued at market value (at 
Slst March, 1921, market value was lower thaa 
cost (Hrioe). 

(b) All undyed cloth with the exception of the 268 

{deoea mentioned in paragraph 15 hereof was valued 
M perfect doth. 
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(c) CloUl which hftd been dyed and ia which weaving 

defects had been discovered which entitled the firm 
to charge the weavers with the original cost fHrioe 
plus the cost of dyeing was valued at a price less 
than market value of perfect cloth. The price 
adopted was the estimated selling value of the cloth 
with its defects. 

(d) Cloth which was defective owing to faulty dyeing 
was valued at a price less than market value of 
perfect cloth. The price adopted was the estimate 
selling value of the cloth with its defects. 

In making up their accounts up to 31st March, 1821 no 
account was taken by the assesses firm of the sums which the 
firm might be entitled so chatge against the weavers or dyers on 
account of defective weaving or dyeing which had been 
discovered. The defective pieces of cloth out of those purchased 
from Peel Brothers, numbering 24, were discovered by the firm 
after Slst March, 1921. These were replaced by perfect pieces 
at original contract price, the dyeing cost being paid by Peel 
Bros., Ltd. From T. St H. Harper Ltd., 309 pieces were defeo* 
tive, and they were debited with contract price and cost of 
dyeing as regards 41 of these before Slst March, 1921 and as 
regards 268 after the above date (sts these defects were discovered 
later, not having been examined at Slat March 1921). The 
assessee contended that their method of stock val nation was 
correct. The Commissioner found that that methcxl was incorrect, 
that the deduction of oae4hird of two-thirds so far as perfect 
stock was concerned was a provision for a future unascertained 
loss, and so far as imperfect stock was concerned was a provision 
for a loss which would not be incurred and therefore a value 
arrived at on the firm's method was not in either case the market 
value. 

On the farther facto set out in paragraph 16 hereof witit 
refa»$nce to the 268 imperfect pieces ol cloth received from 
T. St H. Hmper, Ltd., the defects in these pieces were discovered 
by the firm before Sift March, 1921 and treated as so dnoorared 
and the said pieces fell to be dealt with in aoomdance witii pua* 
gBUpli 4 of our decision as set (mt in peregre^ 22 hereof. 
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In sll CMOS whore defects in the goods hnd not been dis- 
covered before Slst Idarch, 1921, we hold that the appellants 
are entitled to value the said goods at Slst March 1921, at the 
current market value of perfect goods of the same description, 
{market value being lower than co^t price.) 

The Commissioner, on getting further facts, held : — 

Stock Valuation at 31st March, 1921. We hold that 
the correct method of stock valuation at 3 1st March, 1921 is 
cost price or market value whichever is the lower. By market 
value we mean the price at which Brigg Neumann & Co., could 
purchase the goods in the market. If in fact there is no spot 
market for goods of the same description as the goods dealt with 
by Brigg Neumann &, Co., enabling market value at 31st March, 
1921, to be readily ascertained, then market value at 
Slst March 1921, will be the price which ruled at the time 
when contracts for delivery at Slst March, 1921, were entered 
into. 

In our opinion there is no justification in law for the 
deduction of one third of two thirds as representing the anti- 
cipated fall in wages. 

The 268 pieces uuder Harper’s Contract. Upon the evi- 
dence called before us we are unable to hold that the defect 
in the 268 pieces were discovered before Slst March, 1921. 
These pieces, therefore, fell to be dealt with under paragraph 
3 of our first interim decision. 

As regards the treatment under paragraph 4 of our first 
inierim decision of goods which have been kept by Brigg 
Neumann and not returned to the manufacturer we adhere to 
the second paragraph of paragraph 4 that appellenta must 
bring in as receipts the difference between cost price of the 
goods ^lus cost of dyeing and the value at which the said 
goods were brought into stock at Slst March, 1921. 

The Sing’s Bench Division upheld the above finding. 

JBrigg Neumunn & Co. v. The Commiteioner Inland 

Revenue and The Commiuioiur Inland Revenue v. Brigg 

Neutnann & Co. 

12 T. 0.1191 (1200. 120T). 
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Financs Act, 1922 Sectioii 36— Scoiioa 38i3) — Fiaaiioe 
Act, 1915 — ‘Vduntsxy in Section 36. meaning of — Repays 
aent claimed by son ground of deficiency not allowed. 

Claimants, in this case, claimed, under Section 38 (3) Act, 
1915 and Section 36 Act, 1920 repayment of a certain snm of 
Excess I^Sts Duty on acoount of deficiency arising in the 
aeooanting period to 3 1st December, 1919 and 3 !st December, 
1920. 

The claimants carried on business as dry-setters in Glasgow. 
By a contract dated ISth March, 1919, B. A. Bird and his son 
W. T. Bird and one J. M. entered into partnership as 
dry-setters. 

The period of contract of partnership was extended to five 
years from Ist January, 1914. 

Mr. B. A. Bird died on lOih September, I9l7 and Mr. J, M. 
on 27th September, 1921. Under the contract, as extended, 
J. C. Bird. B. A. Bird’s son, took over his father’s share of the 
business after the latter’s death and carried on the same under 
the style of B. A. Bird and Co. Bepayments bad been made 
to B. A. Bird A Co. of a certain sum in respect of deficiencies 
arising for the years ended dlst December, 1918 and 1919. Tbe 
said sum represented the share of total Excess Profits Dnty 
previoady paid by the firm B. A. Bird & Co- calculated as 
at^butable to tbe two partners (J. N. and J. C. Bird) who 
owned daring tbe years 1918 and 1919. 

The said sum, was made up of two items, (1) £l,377, being 
the full amount claimable in respect of the deficiency arising in 
the accounts of the firm B. A. Bird A Co., for the year ending 
81si December, 1915 and (2) .£60 being duty on £150 which 
formed part of total deficiency of £2,075 arising in the accounts 
of tbe firm for tbe year ending 31 st December 1919. If it 
was held that the interest of Mr. B. A. Bird passed to Hr. 
J. C. Bird, and tenna oi Se^on 86, Finance Act, 1923, tbe 
said sum of £13 6s. Id. fall to be rep^ to him under 
Sectmn 38 (8) Finance Act, 1915. 

It was contended on chumaoiB beball that in ordM to 
gliaia tbe bmefit under Section 86 Finasoe Act, 19B3, tba 



DIOBBT 09 S. P. D. CABS8. 


68 


dtoinutnis had to show that Mr. B. A. Bird’s interest in the said 
business had passed to his son Mr. J. C. Bird, either by voluntary 
disposition inter viren made by Mr. B. A. Bird or under his will, 
that any deed or even verbal arrangement whereby interest 
had passed, constituted a disposition, that the contract above 
referred to form such a voluntary disposition by Mr. B. A. 
Bird of his 8/10 interest in the basiness, as he had been a 
party to them voluntarily. On the other hand, the Revenue 
contended that under the said contract there was no free gift, 
that this was not a voluntary disposition inter vires within 
Section 36, Finance Act, 1922, the claim to repayment under 
Section 38 failed. 

The Commissioners agreed with and gave effect to the 
contention of the Revenue. 

On a case being stated, the Court of Sessions upheld the 
Commissioners finding as above. 

It was observed (per Lord Saunders) “ Section. 38 (3) of 
the Finance Act, I9l6, gives an equitable relief where Excess 
Profits Dnty has been paid in one year and there is a deficiency 
in a sabseqnent year.” The remedy is personal and does not 
Bnbsist where there is a change of ownership of the business. 
It was held that the words “voluntary disposition” are terms 
of act in English and Revenue Law and they have been 
interpreted to mean, “without consideration or at all events 
without adequate consideration”. 

In this case the Court refnsed to allow the case to be 
remitted to Commissioners for a finding of additional facts, 
relating to which no evidence was led before the Commissioners. 

R. A. Bird S’ Co. v. The Commiesioner Inland Revenue. 

12T,C. 786 790,802.803' = 1935 8. C. 186 = 1925 S.L.T. 96 

EXEMPTIONS. 

Fiaaao« Act 19 IS, Section 39 (C) Exception under— 
iJaaited Company oaxxyiny on auctioneers’ business, not 
entttied to — Perstmal qualification — element of, lackinq. 

* ""TrtfT oompMiy carried on the business of agneuUnral 
and general anottoneers, live stock salesman agents, farm maaa* 
gem, af^pmiaecs etc. In 1012, <m tile retirement of Mr. Me Ii%re,. 
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from, the whole of the shares in the company were 
acquired by Mr. A. Fraser and his father, mother, brothers and 
sister, Mr, A. Fraser holding more than half. Mr. A. Fraser was 
the managing director of the company while his father and 
brother were directors and the entire condoct of bosiness was in 
Mr. A. Fraser’s hands. In I9l9, the qnestion of liability of 
sorveyors, aactioneers and estate agents to pay Excess Profits 
Duty arose. An arrangement was arrived at between these and 
the Inland Commissioners, according to which in case of certain 
income, salaries and commissions, profits, to be excladed nnder 
Section 39 (c). Finance Act, 1915, were to be arrived at after 
deducting appropriate expenses. Assessee company were em* 
ployed by the Ministry of Foods under the Meat Control Orders 
1917 and earned grading fee and other remuneration, falling 
within the agreement above referred to. They also had receipts 
from sale of live stocks and movables falling within the said 
agreement too. 

Persons desirms of becoming auctioneers did not require any 
special qualifications. On the above facts, the company conten- 
ded that it was entitled to relief in terms of the arrangement 
between the Inland Commissioners and auctioneers, etc. and that 
they were so entitled to the extent of the business carried on 
by Mr. A. Fraser as the arrangement did not differentiate 
between business carried on by an individual and by a company. 

The Crown contended that the above arrangement, relied 
on by the assessee was merely a working arrangement made 
by the department and that the case was to be determined by 
provisions of the Act and that the exemption under Section 39 
(c) did not apply to Uie case of the assessee company which bad 
a large capital, while Section 83 (c) covered a case of a pro- 
fession which required no capital. 

The Commissioners held the company entitled to the relief* 
On a case being stated the Coart of Sessions in Scotland, how- 
ever, revised the finding and gave judgment in favour ol the 
Crown holding that the exception in Section 89 (c) did 
not iqpply to the cases, as it applied to profesaioos regoMng 
personal qnalificaUong and the company in the present ease 
' required no personal qualification and that there was nothi&S 
in the arrangement, which only co nt ai ne d inafemotims, tp qnabfyt 
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UtA Aetf in (his respect and if there was, it would have been 
ultra vires and the pioTisions of the Act would prevAil. 

1924 S. C. 345 ref. 

The Commisn&ner Inland Revenue v. Peter Me Intyre Ltd, 

13 T. C. 1006 (1011,1914.1016). 

Finance Act, 1915, Section 39 — Fixed remuneration for 
managing GU>vemment ship by Ship-brokers — Not 'sepa- 
rate business' — exempt from Excess Profits Duty. 

Assessees carried on business as ship-brokers and managers 
of ships for companies in which thejr were interested as share- 
holders. Sometimes early in 1917, they were asked by the 
Director of Transport and Shipping to undertake the management 
of a steamship belonging to the neutrals, which had been com- 
mandeered by the Government in the course of the war. They 
agreed to do so and their remuneration was fixed at £ 300 a 
year as managers and j£300 year for acting as brokers. 

A further superintendence fee of £ 50 was payable also for 
the use of the Finance Superintendent Engineer. Later on they 
were entrusted with and undertook the management of two 
more neutral ships. 

Daring the accounting periods of one year ending 18th 
April. 1919 payments were received by the assesses company in 
respect of the last two ships as arranged, from the Government. 

On assessment to Excess Profits Duty on the above sum, 
it was contended on behalf of the company that the business of 
managing neutral ships was a 'separate' business, being that of 
'an agent* whose remuneration consists of a fixed and definite 
sum not depending on the amount of business done or any other 
contingency and was consequently a business the profits of 
which waa not assessable to Excess Profits Duty. The Com- 
missionos, being divided in their opinion, discharged the assess- 
ment to Excess Profits Duty relating to above profits. 

The King’s Bench Division agreed with the Com m issioners 
sad dismissed the appeal. On appeal, the Court of Appeal 
reversed the ^pding, bolding that the profits were assessable to 
Exoeae Pto£to Duty, as the business' waa ncA wholly dilKereut, 
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seremUe *nd sof acad and was net a s^pamte bcuineas. 

12 T. C. 41 ref. 

The Commiasiotter Inland Revenue, v. Tuenhull Scott 4 Co. 

12 T. C. 749 (768. 761, 764, 766, 767) =132 L. T. 296. 

Finance Act, 1915, Section (Cj — Exception under— Not 
applicable to profits of trade or business of an 
Insurance Broker. 

Aiwesaee oarried on the trade or basinesa of Inaarance 
Broker in tbe County of York. He did not act as an agent 
for any insurance company. His part in the Insurance 
business was this. Upon receipt of the necessary instructions 
from any person wishing to effect an insurance against 6re he 
surveys the premises to be insured and makes plans thereof ; 
he advises as to any structural alterations the carrying out of 
which would, in his opinion, result in a reduction of premiums, 
and in conjunction with architects superintends the carrying 
out of such alterations ; he draws up schedules of particulars 
of properties to be insured draft policies ; he advises as to the 
company at companies with which the amount for which 
tbe insurance should be effected ; and he negotiates with tbe 
company or companies selected, and carries matters through 
to their final conclusion. 

About 6/7th of his business consisted of fire insurance 
relative to textile trade. On completion of necessary negotia- 
tioas, asseMee, informed tbe party of tbe premium payable by 
him. The party paid the premium to him which he paid on 
to the insurance companies after deducting commission at 
the rate which the company allowed to agents. 

Asseesee was not .a member of the Surveym’s Institutton 
but was a founder, and was on tbe Council of tbe Corporation 
of Insurance ^dken and Agents, London. He acted at a 
s ur veyor , vainer and appsaiser only in conneetkm with his own 
insurance work. 

His nxmeys were accepted at Lloyd. On theaa foifo. he 
elaiwwid exemption from T*iTniies Profits Duty nodar Beefirm BS - 

as eartying on a pr a l sei uco. The Beveone efUtended 
4lMl writilin tiie last panagraph cl Section M he ww fa cfenk 
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and ss such anessable to Sxoeas Profits Duty on his business 
which was not a piofesBion. 

The CommissioQers upheld the contention of the Bevenne 
that the assessee wu carrying on a business and not a 
profession and was, therefore, not exempt under Section 39 (c). 

This Sndiag Wig apheld by the King’s Beach IHvisiaa, 
the Coart of Appeal, with the observation that there was evi- 
dence before the Commissioners to support their finding of fact. 

Durrant v. The Commissioner Inland Revenue. 

12 T. C. 246 (24g,251.266,261,265)=(1920) 1 KB. 801 

Financa Act 1913— S. 39(c) — Profession or business — 
question of fact — Exception when applicable. 

Assessee had been carrying on the business of Income-tax 
Appeal Agency and doing the work of an accountant for upwards 
of 20 years. He was not a chartered accountant, nor a member 
of any organized professional body. He had, however, from 
time to time, employed a chartered accountant as a member of 
his staff. 

He specialised in income-tax, assisting people in the pre- 
paration of their income-tax returns and claims for repayment of 
income-tax and advised people generally on income-tax and Excess 
Profits questions. He was paid fixed fee for accountancy work. 
For his services, however, in connection with the repayment 
of and relief from income-tax, he frequently charged a percentage 
of the amount discharged or recovered by way of refund. This 
percentage varied, being ^th and |rd in certain. No capital was 
required to carry on the assessees’ business and he occasionaly 
advertised. On assessment to Excess Profit Duty, he contended 
that he was csurrying on a profession, the income of which was 
exempt from assessment to Excess Profits under Section 89 (c). 
Finance Act, (2), 1916 and that his work required personal quali- 
fications and not capital and that hence, he was not assessable. 
The Commisaioners disallowed the contentions of the assessee and 
found that the case tell within the last paragraph ci Section 
89. Th.e King’s Botch Division (on appeal) upheld the 
^Anhmtaaionsr’s finding. 
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On Appeal to tii« Ooort of Appeal it was held that the qiaea- 
tkm whether a particiiiar trade was a px^eseion or a bosineas was 
ooe of ftkct and case was remitted to the Commissioner for a find* 
ittg of ta/A as to whether they found that it was a profession 
«td n(A bosinesB that the assessee carried on. The Commis* 
aioner found that the business was not a profession whereupon, 
the Court of Appesd upheld the finding of the Commissioner and 
the King’s Bench Division that the assessee's case did not fall 
within the exemption under Section 89 (c). 

Currie t. The Commiseioner Inland Revenue. 

12 T. 0. 245 (248,253,257,261,265) =37 T. L. R. 371 . 

Sections 39, 44 and 45 (S) — Remuneration of advising 
engineer and courtesy director — assessability to Excess 
Profits — Action for declaration as to non-liability to make 
a return and to pay Excess Profits Duty. 

Assessee plaintiff was by profession an advising engineer. 
In 1915, a company, desiring of making munition of war, 
sought his assistance. The negotiations resulted in an agree* 
ment aoccnding to which the plaintiff was to be paid 3d for 
each shell and Id. for each fuse, as soon as payment was 
received from the Government by consulting and employing 
company. When the first 50,000 shells were to be completed 
and the price reduced, the allowance per shell was to be 2d. 
instead of 3d. By a further agreement, he was to be paid a 
a retaining fee of £ 5 per week daring the continuance of the 
war. In order to give him some official standing, he was to 
design himself on his printed cards as “ Local Director for 
general contracts". The retaining fee was latw raised to £10 
pear week. In March 1917, plaintiff received the usual form of 
notice from the Commissioner Inland Revenue, requiring him to 
famish a return of profits of Che trade or business in which ha 
engaged daring the accounting period for the pnrpoaea of Bxoeas 
Profit Dn^ aaseameni Plaintiff declined to fomiah a n^ocn 
on the ground that his profits ware not aasesaUe to Exoaai 
Profits and that he waa netibw an agent nor a pwaon takihg 
oommiasiona in respect of the transactions or serviosa randitad 
with Section 89. He denied his liabtli^ to make a vrtnni 
under Section 44. On the case coming before (he Cbaneeity 
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l>iyiBioii iPeler»on J.) it was heid that while the Conrt had 
iariadif^on to nud^e each a declaration the exercise of snch 
a jarisdiotion was discretionary and a declaration where made 
was in cases where the Commissioner’s requirement were wholly 
unantborized [i.e. in (1911) 1 E.B. 410, 1912, 1 Ch. 158 1911, 2 
Ch. l39 and 1912, 1 Ch. 173) which were distinguishable] the 
present case was not one where declaration could be given as 
sought by the plaintiff, 

Smeeton V. Attorney General. 

12 T. 0. 166 (172, 173, 174) =(1920) 1 Ch. 85 = 88 L. J. 
Ch. 686=122 U T. 223 = 35 T. L. R. 206. 

Finanoa Act (19 IS) Election 39 (c) — Exemption claimed 
under by an editor & publisher of a magazine as exercising 
a profession— Allowed— Profits as publisher assessable. 

Assessee purchased a magazine, the “National Review’’ 
for a sum of £ 1500 and was the sole proprietor, editor and 
publisher thereof. 

From 1393 to 1905, the publication resulted in a loss but 
since that date profits had been made each year. Trading and 
profits and loss accounts and balance sheets were prepared 
annually to Slat May each year and the year to Slst May, 1915 
was the first accounting periol under Section 33, Finance Act, 
1915. The profits of the first accounting exceeded the pre-war 
standard (xrtr. the average profits of the best two of the three 
pre-war years plus the statutory allowance of £ 200) by 
approximately £ 2,000. Duty on this excess at 50% was £ 1000 
the amount assessed. 

The appellant claimed exemption under Section 39 (c) as 
exercising the profession of an editor of a magazine. The 
“National Review” was a monthly magazine dealing with 
policies and mattws of general interest, more particularly from 
the nationsd and imperial stand-point. It was sold at s. 2 6 d 
a copy, or for annual subscriptions of 30s. The subscriptions 
were all paid in advance, the sales were for cash. 

The earnings were derived from the sales of single copies, 
from BubscripUons, from advertisements, and from sales of 
sundry puUtoattons, being reprints of article) which appeared 
in the ms^punoe and were practically all written by the a sse ss e e. 
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The rapensae wexe paymente to oontrilmtories, ooste of pepnt 
end ]Mrintiog, advertising disbibntion, rents end office expenses 
eic. The asseesee bought the paper and bad the magesine 
printed for him by an independent contractor. Prior to out- 
break of war the assessee wrote a large part of each monthly 
numbw of the magazine himself, but the bulk of the matter 
was contributed by others. The sale of the magazine was due 
largely to the popularity of the assessees own writings. When 
the last war (1 914-15) broke out the assessee, fearing that the 
magazine might be mined and to effect economy, greatly in- 
caeased his personal contributions. From 1893 to 1905 on- 
wards in years when the assessee failed to realize profits; he 
had to provide capital. In 1915, ,he required practically no 
capital to carry on the magazine. 

On being assessed to Excess Profits Duty, the assessee 
claimed exemption by virtue of Section 39 (c) Finance Act, as 
carrying on a profession of journalism. He was a journalist, 
pure and simple, and the purchase of the magazine did not alter 
his position. 

The Commissioners held that the appellant was entitled 
to the exemption daimed. On appeal, the King’s Bench 
Division (per Sankey J.) gave judgment gainst the above 
decision. On appeal, the Court of Appeal held that the assessee 
was entitled to the exemption claimed as a journalist, and 
bis profits as publisher, which were separable, were liable to be 
assessed is to Excess Profits Duty. 

The Commissioner Inland Revenue v. Marss 

12 T. C. 41 (50, 66, 59, 62, 63)= (1918) 3 K. B. 715=0. 
A. (1919) 1 K. B. 647. 

Fisaacw Act, S. 39 (a) — company being manufaotaring 
Chemiati and hw:b-gio w ra— aa aea a m an t to Inoome-Taz 
under Schedule D— Deduction of Schedule B, aaaeasment 
on land — Exemptio n claimed on gxound of buaineaa b^ng 
•'huabandry" allowed. 

Assesses company was incorporated under the Compatties 
Act (1906), in 1912. It carried on the businese of moanlM^ating 
chenusts. It owned free-bold wmin utd premlaea wheMon it 
carried on the manufacture and dwmiatkm of herbs, elo. II iIk) 
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lubd aa MM of kmd aod held some of the land nndnr leaee, upon 
which they grew herbs which were dealt with in their factory. 

In computing the profits of the company for ascertaining 
its liability to income-tax, under Schedule D, its profits were 
viewed as a whole and a didnction of £ 22-17-0 was allowed for 
the occupation of farm under cultivation under Schedule B, 
Inoome Tax Act. On assessment to Excess Profits Duty under 
Finance Act (2) of 1915 the company claimed to exclude the 
profits arising from the cultivation of the farm, as having been 
derived from a trade or business separate from the business of 
manufacture of chemicals and drugs, distillation etc. vie, the 
trade and business of husbandry in the United Kingdom, which 
was exempt from Excess Profits Duty under Section 39 (a). 
The Crown contended that the company’s business was one 
business and that there was authority in the Finance Act of 1915 
for the division of one business into two parte. 

The Commissioner found as a fact on evidence, that the 
company occupied the farm in connection with and mainly for 
the purpose of the factory in which the herbs grown on the farm 
were distilled and treated. 

They were nevertheless of opinion that the farm occupation 
was “husbandry”, the profits of which were liable to exclusion 
for the purposes of Excess Profits Duty. They accordingly 
reduced the assessment. 

On appeal, the King's Bench Division also gave judgment 
against the Crown with costs. 

On appeal to the Court of Appeal, held (per Saniey J. ) 
that, as from the documents pot in it appeared that the produce 
of the company was sold not only to the distillery but was sold 
in other places, and -to other persons also, the finding being 
one of fact based on evidence, was correct and could not be 
interfered with and that if puUic policy, which lay behind the 
Exocm Profile Duty Act was to be considered, it was to be 
conndeted on b(^h sides. It was, accordingly, hdd that Uie 
business of the company, apart from the manufacture oi. drugs^ 
was “husbandry” exempt nnder Section 89 (a) Finance Act, 19ld» 
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thM tiiey wa^ tiMr^OTe, lo th« 6xemplion*4diHiiMA% 

6 T. C. ref. ' 

Tht C^mi*shner Inland Revenue. ▼. William Rameon 
A Son lid. 

12 T. C. 21 (24, 23, 29,30, 3l) = (1918) 2 K.B. 709=s88Ii.J. 

K. B. 842= 119 li T. 369 = 84 T. L. R. 688. 

Seotioa 39 (a) Finance Act. (No. 2) ,1915~ExceM Pxofita 
Dniy— Exemption from Co-operative Diary Society doing 
creamery busineaa — Business if 'husbandry', within the 
exemption. 

The Canvan Central Co-opertive Society .Litd., was established 
in the year, by a number of farmers in the district, for the bet- 
ter marketing of some of their farm products. It was duly regis- 
tered under the Industrial and Provident Societies Act, 1893. The 
only business carried on by the Society, during the accounting 
period ending 2 Ist December, 1914, was that of creamery. The 
method of working was this. The members, all of whom were 
farmers, brought milk each day to the creamery. This was enter- 
ed in a supplier’s pass book.The milk was churned, the akim milk 
returned to the suppliers amd the butter sold. The process continu- 
ed for a month, no cash return being made, during the period, 
to the suppliers of milk and no price or rate per gallon being 
struck therefor. At the end of each month, a meeting was held by 
the committee and the return for the yield for butter sold and 
also for the aggregate working expenses for the month were laid 
before the committee. The sum to be distributed for the past 
month's milk was thus ascertained and was subsequently received 
ratesbly by the suppliers and was in proportion to the respective 
quantities of milk supplied by each of them. The price thus 
received by the farmers on milk basis depended entirely on the 
total amount reemved for the butter. Cheques were issued to the 
suppliers in respect the batter sales of the immediately pre- 
ceding month. 

Occasionally, the oonunitte refrained hcom deciding oat the 
entire proceeds st <mee and deferred paying a part thoeof to 
meet some hesvy expenses in any <me month. These wssetMsted 
ps deferred paymrats mid were altimately diatrihnlad aamngst 
enqq^iliin, if not teqiured ibr expomssb 
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. For th« period ending Slet December, 1914, tiie SOcietf wee 
MseMed to Bseess Profits Duty in the sum of £108. The 
Special Commissioner confirmed the assessment. On appeal, the 
Connty Judge was of opinion that in point of law there were no 
"Bxcess Profits’*, or "stirplas of” the Society, which could be 
assessed with Excess Profits Duty nnder the Finance Act 2 of 
1915. He was also of opinion that milk producing or the keeping 
of milk cows by a farmer for dairy purposes including the making 
of batter, was” husbandry” and that it did not cease to be so if 
two or three or more farmers joined together and worked for the 
common purposes of hutter-making. He, therefore, allowed the 
exemption claimed and discharged the assessment to Excess Pro- 
fits Duty. On appeal to the King’s Bench Division, held : the 
manufacture and sale of butter was not such husbandry as the 
statute contemplated, that the business of the Society was, on 
the whole commercial, that it was doubtful wheher Section 89, 
relating to the exemption claimed contemplated husbandry carried 
on by the Societies under Act of 1893, that Societies were liable 
to Excess Profits Duty unless they could bring themselves with 
Section 39, and that it did not appear quite reasonable that a 
Society liable to income-tax should be exempt from Excess 
Profits Duty. Hence, the assessment to Excess Profits Duty 
was held to be correct and was allowed to stand. 

(Per Madden J.) A Society of the kind worked like the Cavan 
Society may be of great advantage to husbandmen but it would 
be a misuse of language to describe its operation as husbandry. 

(Per Kenny J.). The work of this Society in connection 
with the milk which it received was not the work of producers 
but a mere mechanical operation which could not, in its essence, 
be regarded as husbandry. 

The objects of the Society were composite conversion of 
milk into butter being one. 

Th€ Commimoner Inland Revenue ▼. The Cavan Central 
Cthoperative AgrleuHural Diary Society Lid. 

12 T.C. 1 {9,10,12), « (1917 jr B. 694 & 692 
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EXECUTORS OF DECEASED-UABtUTY OF. 

Fi&anco Act, 1915 — Soctiooi 45 <2} — Exooutoxs of dooM» 
sod not liablo to asaosament to Exceaa Pzofita duty — Dia> 
tinction between Exoeaa Frofils— Duty and Incom^az on 
the i>oint. 

Aaseeseea were the executors of one Mr. Cohan, who was 
partner in a well-known firm of persons carrying on the basl- 
ness of Imilding, hiring and charting ships. From 1906 to 
1912, deceased carried on the said business alone. In 1912, he 
took four other persons with him into partnership (two of these 
being his sons). Deceased was a wealthy man and with a view 
. to assist the business of his firm, he entered into agreemant in 
his own name with shipbuilders for the construction of ships. 
He then transferred the ship eitha to a single ship company, 
promoted by him for the purpose or to clients of the firms. The 
purpose of the production and transfer of the ships was that 
H. £. Moss & Co. should be appointed brokers to the ship atid 
earn their profits in the ordinary legitmate way. On three 
occasions the deceased contracted with shipbuilders to build him 
three ships, which were built and were transferred to a company 
who appointed H.E. Moss & Co., as brokers. In respect of these 
the deceased did not receive any profit apart from the fact that 
his own firm received the Tisnal commission and brokerage on the 
building and managcnnent of the ships. The deceased made 
several other contracts for ship-building. One of these, the last, 
be made on 26th November, 1914 and the ship covered by this 
contract was still under contract, when be died. His executors 
found themselves liable to pay for this ship. The contract, 
lo(Aing at the state of affaire of the term, was a very profitable 
one. Hiis vessel, when complete, was sold at a large profit 
of £ 67,000. The executors were assessed on this. Th^ 
contented that they did not cmry on any trade or hosiness but 
simply realised the sasests of the deceased. 

The CommissionecB disallowed the exeentors’ oonlaotioo 
in this as well as in another case of a aimilar nature^ wherein 
the exeooiocs had acted Binulaiiy aftm death of tba dseCMwd and 
4liey oonfirmed the Vtfstwitnt 

Hie Sing’s Bsneh Dhriwoa apbeld the said ■■■awiinhi* 
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The wme wwra, liowevw, get aside by the Conrt of Appeal 
with the following observations : — 

“Now there is a peonliarity with regard to the Excess 
XVofits Duty. While the tax can be collected from and is 
payable by and in respect of a basiness that is carried on it is 
to be paid, under Section 45, by the person for the time being 
owning or carrying on the trade or business or acting as agent 
for that person; bat the system of the Income Tax Act whereby, 
if a retnm has not been made, a return can be asked for and an 
assessment can be made in respect of liability to income tax 
which was not paid by the deceased person, that particular 
system is not introduced into the Finance (No. 2) Act of 1915, 
which is the Act which imposes the Excess Profits Duty. The i 
result is that, although it would have been possible to have 
collected excess profits in respect of such profits had the late 
Mr. Cohan lived, it is not possible to collect those profits from 
his executors unless the executors fulfil the terms of sab>section 
(2) of Section 45, namely, that they are persons for the time 
being owning or carrying on the trade or basiness in respect of 
which the profits arise. They cannot be agents for the late 
Mr. Cohan because upon his death that became impossible.” 

It was also observed: — “It is largely a question of degree as 
to whether or not a business is being carried on by the execu- 
tors for their own purpose) or not." 

(12 T.C. 808) ref. 

Cohamt* Executorn v. The Commissioner Inland Revenue. 

12 T.C. 602 (608.610,613,615,620)= 129 L.T. 797=131 
L. T, 877. 

Finance Act. 1915, Section 45 (2) Finance Act, 
1926— Section 38 Excess Profits Duty— Liability of 
Executors of deceased — carrying on trade of deceased. 

Deceased commenced business as a wholesale jeweller and 
diamond merchant at Manchester until his dealth in June, 1927. 
In 1926, deceased was interviewed by representative of Inland 
Revenne and he admitted irregularities in his taxation affairs. 
In oonasqnenee, a n(4ioe under Section 38 (2) Finance Act 11^6, 
was served w po** thw deceased by the Inland Commissioner to 
tim effaol a*** his liability to Excess Profits Dnty was oon^ered 
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to be as undetwmiaed. Th« investigation of the deoeased'e 
affairs and his liabilit 7 to Excess Profits Duty were still going 
on when be died. Early in 1930, assessment to Excess Profits 
Doty was made on the Ezeoutrioes of the deceased. 

By his will, the deceased left his real and personal property 
to his sisters bat the will did not contain any specific direction 
to the sister to continue to carry on the basiness of the deceased. 
The execatrioes took legal advice as to their position and they 
were advised that they were not empowered to continue the 
deceased's basiness except for the purposes of realizing the assets 
as beneficially as possible. So the executrices decided to wind 
up the business as soon as was practicable. They did not 
employ any manager. The premises were kept open for sale 
purposes all along, except for the mourning week. No new sign 
bearing the names of the executorices and indicating that the 
business was carried on them was exhibited and no revised 
invoices or letter-heads were printed. Customers were notified 
that the intention was to close the basiness. In March, 1928, 
business premises were vacated, and therefore the last of the 
stock remaining in hand was transferred to the retail business. 
The rest of the stock which was old fashioned and was not 
suitable for the business was sold by auction for 1,011. 
The stock in hand at the death of the deceased, was valued at 
jC4,034. Daring the period from that date upto Sist March, 1928 
when the premises were vacated the total sales effected, amount- 
ed to .£ 7,984. Of this £ 3397 represented sales to the Eochdale 
(r^l) bnisness, £ 1,011 the proceeds of the sale of the stock 
sold by auction as above mentioned, leaving a sum of £3,576 
derived from ordinary sale to other costomere. During the same 
pariod goods were purchased to the amount of £ 1,572, Of this 
abont £ 300 was in respect of orders given by the deceased 
before his death and the remaining purchases were made for 
enabling the ezecoirices to fulfil orders from cnstomers for longer 
qtamtitiea of oortain classes of goods then they had in rtook. 

The execntorioea on being assessed to B:toew Profits Dofy 
contended that ih^ were not lijdde to Mseesment to Bxoeaa 
Ftofits Doty in thmr re pr ese nt a ti ve capsieity as ezeonton of tiie 
de c eased , thM the noUoe on the deceased andsr Beotion ^ l8| . 
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ootkld not render them liable, thi^ the trade or basiness to which 
the assessment purported to relate, had ceased on the death of 
the deceased amd that the same had not at any time been owned 
and carried on by the aasesseeS, the executrices of the deseased. 

The Commissioners held that in the case of a person on 
whom notice had been served under Section 38 (3), Finance Act, 
1926, before 30th September, 1929 his liability was undetermined 
and that the terms of the Section enabled the assesment to be 
made on the executors of the deceased and that in the present 
cose the executrices, the asseaseea had continued to carry on 
the trade of the deceased. 

The assessment was confirmed but reduced, as the trade 
was, on evidence, held to have been continued upto 31-3-1928. 

On appeal the finding was upheld, by the Kings Bench 
Division. 

Executrices of Phillip Weisberg, deceased v. The Commis- 
sioner Inland Revenue. 

17 T. C. C9G (701, 704, 705) 

EXCESS PROFIT DUTY. LIABILITY. AGREEMENT TO 
Financo Act, (1926 Section 38 (3) Excess Profits 
Duty Settlement of by mutual agreement— Notice of final 
determination valid. 

For many years, Sir Walter H. Cookerline had carried on 
the business of ship-brokers and ship-owners under the style of 
W. H. Cockerline & Co. In the year 1925, the Commissioner 
of Inland Revenue, having reason to doubt the accuracy or 
adequacy of Sir Walter's return in connection with Excess 
Profits Duty set up an enquiry in the course of which Sir 
Walter’s books and accounts were thoroughly investigated. It 
commenced from November, 1925 and continued until &fay^ 
1928. It became evident during the coarse of enquiry that 
very substantial sums were due from Sir Walter to the Revenue 
on account of Excess Profits Duty, A sum of £ 67,0769 was 
allocated to Ezoes Profits Duty out of the total sum of £l0,7 lO/m 
found out to have b^n unpaid. Upon this amount, the matter 
as to lUveiMM Profits Duty had been finally determined. A 
mutual eattiarniint at this Bum was considered to be fair to tiie 
Crown nnd to Sir Walter. The settlement was according to the 
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eTidei!^. in^odfld by both tiie portioB to be a liaal aettlemont 
of Sir Walter *8 liability. 

On the lOth Pecembn:, 1928, the Commiasionets Inland 
Bevenne gave notice to the aeeessee (Sir Walter ) that in their 
opinion, all qoestions as to his liability in respect of Excess 
Profits Doty had been determined. On the 5th July, 1929 
assessees gave notice of appeal against the said notice. The 
assessees appellant contended that there having been no 
assessment in respect of any part of £ 67,076 paid under 
the name of Excess Profits l.>uty, there was no basis in law for 
the soK»lled settlement and that, therefore tbeir rights and 
liability cannot be displaced by an agreement to pay duty 
which has not been assessed and that, therefore, the notice was 
erroneous. The Special Commissioner, having considered the 
evidence befme them, found that all questions as to assessee’s 
liability in respect of Excess Profits Duty and his right to any 
relief from or reduction or repayment af Excess Profits Duty 
had been finally determined on the lOth December, 1928 the 
date of notice. 

The finding was upheld by the King's Bench Division 
and the Court of Appeal. 

W'. H. Cocittrline & Co. v. The Commiaaioner Inland 
Revenue. 

16 T. C. 1 (6. 10,20,27). =46 T. L. B. 493=144 L. T. 84 = 
47 T. L. B. 13. 

EXCESS PROFITS DUTY— SCOPE A NATURE- 
PROFITS -ASS^SABLE— REPAYMENT of E P.D. 

Section 38 (3) Repayment of Excess Protits Duty — in 
case of loss. Amoont repaid — profit of the year in which 
reoeived, for income-tax assessment under Schedule D. 
Scope and nature of Duty— R. 4 (1) of the Rules under 
Schedule 1. Case I & 11 & S. 35 (1> Finance Act 1915. 

Assesses company carried on the business of brick making. 
In the year 1904, it went into volontacy liquidatioa and the 
buiness was thereafter carried on by the liquidator until the 
year 1921. In 1921, the liquidator sold the business (in 
eluding i^ants and good will) to E. If. Brick Co., Jjtd., <m 
October, 1921, wheteafler was ouried mi by this latter eom^ 
pmy and ttie bonuess vi the ssssssne ocunpany eeasad enlbiA 
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date. Asseesee oompaoy had been assessed to Excess Profits 
Dn^ from time to time under the provisions of Part III, Finance 
Act) 1915. During the final accounting period which ended 30th 
April, 1991, the assessea company made a loss and claimed a 
repayment of Excess Profits Duty under Section 3S (3) of the Act. 
The liquidator received two repayments of Excess Profits Duty 
in March and December, 1922, after the assesses company had 
ceased business. These repayments of Excess Profits Duty were 
treated as profits of the company assessable to income-tax for 
the year 1921-22 and 1922-23 and assessment was made in 
respect of these repayments under Rule 4 CD of the Rules under 
Schedule D. Cases 1 & 11, which is re-enactment of Section 
35 (I) Finance Act, 1915. 

On appeal, the company contended that the mere receipt of 
the payments of money did not amount to carrying on trade 
which was carried on after they had ceased business by the E. 
M. Brick Co. Ltd., that the repayment were received after the date 
they had ceased business an^ so their profits were not assessable 
under Case 1. Schedule D, that assessment under Case VI was 
not possible as the treatment of Excess Profits Duty repaid was 
dealt with by B. 4 (D, under Case I and II and that repayments 
not being annual profits or gains were not assessable under 
Schedule D. Case VI. The special Commissioners, following the 
previous decisions in similar cases, held that repayments were 
assessable under Schedule D, generally, irrespective of the 
notices, which were issued under Cases I and II and that the 
assessment was correct. 

On a statement of case being submitted to the Court of 
Sessions, the Court held; the appellant assessee company 
was rightly assessed. Pointing out the nature of Excess 
Profits Duty and the distinction between it and income-tax 
it wae obaerved: "In accordance with the nature of Excess 
Profits Doty, no assessment to that duty could be made except 
in respect of ascertained and assessable profits. Excess Profits 
Duty was simply a share of the net balance of profits and gains, 
in other words, of ths actual profits computed by methods fami- 
liar under the income-tex Act of certain defined kinds of 
boai&esa or tra d*f A share of that net ptt^ts, oozxesponding 
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to the excess or sooh profit over end ebove the" etendevd profit'*, 
was appropriated the Bevenne tinder the name ot Excess 
Profits Duty. Bot, in the oompatation of profits for the parposes 
of Ehtcess Profits Doty, there was this pecoliarity, that regard 
was hdd to the '‘accounting period”, and not to the three years' 
average characteristic of the assessment of trawling proCts to 
Income Tax. 

(Per Jjord Sherrington )' — 

When it was enacted that the amount of Excess Profits 
Doty repaid "shall be treated as profits for the year in which 
the repayment is received” 1 think that the legislature intended 
that the snm so repaid should be deemed to be part of the 
ascertained and taxable profits of that year and should not 
merely be regarded as a factor for ascertaining the amount of 
the taxable profits of a subsequent year different from the year 
in which the repayment was received. 

Eglint on Silica Brick Co. Ltd. v. itarrian. {H.M. Inrpecior 
of Taxes) 

9 T. C. 99 (96. 93. lOOi =1624 S.C. 94C = 61 8.L.B. 601. 
NEW BUSINESS 

Financo Act (1915) Schedule IV Pt, HR. 4& 5 — New 
business set up->Pre<war standard of profits on the profits 
of original business not allowable. 

Prior to April 1914, a millinery business was carried on 
for upwards of 40 years, under the name of "Emelie,” by 
one MUs "W”. In April, 1914, she retired and banded over to 
five of her saleswomen their own particular order books as the 
customers were in the habit of always seeing the same sales* 
women One of those was bliss Mills, who, later, formed a small 
poivate company in conjunction with other two miltinera. one 
ot them being the employee of the late Miss W. This company 
was titled, "Mills from Emelie Ltd.” It was registered in 16th 
April, 1914. The company took in their employ 8 ot the other 
■adeawomen who had got the sales books from the late Miss *' W**, 
with shout 16 more of Miss "We” employees. 

The company did not take over any assets or stocks or 
books or book debts or contracts or liabilitiss of Miss W; nor did 
it enter into any sgreemeni with Hiss W or any of her emplojrees 
as to the good will ot the busiaaM carried by late Iflsi • 
Knr did the company obtain the commit of UMie **W^io tiie 
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OM of fho nsatto of iho firm. The Cotufiraj opened their hnti- 
tiee« et different pramiaes at or about the same time as Misa 
WVi business was doaed. On bdng assessed to Excess Profits 
Dutj, for the aeoounting period from 6th April, 1914, to 19th 
August 1914, the as s eese e company contended that their basinesa 
was a oontinnation of and in succession to Miss W*b business and 
as such, that the company’s business having changed ownership 
since the commencement of the last three pre*war trade years 
within the meaning of R. 6, Part II Schedule lY, the provision 
of Part III, Schedule IV, should apply, as if the business had not 
changed ownership subject only to the modifications to be made 
under the said Rule. 

The modification suggested was that the Crown should 
take as the pre*war standard of profits any two years of the 
business of "Emelie”, alternatively that there should be taken as 
a profit standard a figure based on the pre-war trading of the 
assessee vU. of the period to 4th August 1914. A further alternative 
suggestion was that pursuant to the second Para of Schedule IV, 
Part — II, H. 4, Finance Act 1915, the pre-war standard of profits 
should be completed by reference to the part of trade of Emelie 
carried on by those persons who carried on the trade of ‘Mills 
from Emelie Ltd., as if it was the same trade or business. 

The Crown contended that the assessee’s business could 
not be r^arded as a continuation of the business known aa 
‘ Emelie”, that Rule 6 Part II Schedule IV of Finance Act, 1915 
did not apply and that the assessment was correct. 

The Commissioners found that the assessees had not succeed- 
ed to the business of Emelie and that their profits were asses- 
sable as those of a new business. They accordingly confirmed the 
assessment. On appeal, the above finding was upheld by the 
hiing’s Bench Division (per Rowlett J.) with the observation 
that Miss W’s bnsiness was discontinued and the assessee’s was 
a new basinesa altogether, not one of having changed owner- 
abip only. 

12 T. 0. 41 (Maxes Cases disting) 

Mith from BtmlU Ltd. v. The Commiaaitmera Inland 
Savemta, 

it tXi. iBcnjiim 
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NON-RESIEMENT ASSESSMENT QF. THROUGH AGENTS. 
Finaao* Act, 191S— S. 31(2) AssMsncni of mm'fiAdMkt 
foe pxofUa of txado exexoiaod ia Uaitad Kingdom — Agont, 
an authorised person carrying on regular agency — Asseea- 
ment in agents name good — scope of S. 31 — Construe* 
tiott of S. 31(6). 

Messrs. Bemssconi were Italian subjects, having their 
place of abode in Italy where they carried on silk trade. They 
sf^inted the assessee, Mr. Balfour, as their agent in United 
Kingdom in 1916, for the sale of all their prodacts except 
certain articles. This agreement was to terminate on 80th 
July, 1919. 

Under the agreement orders taken by the agent for 
Uransmission to the principals in Italy were not to be considered 
as accepted by the latter, till the purchaser got the principals 
copy order. 

All goods were to be offered and invoiced on the terms 
specified on the copy order in the name of the principals. The 
agent was to get a commission of 80% on the net amount of 
invoices made during each accounting period. The agent was 
to maintain an office, ware-room accommodation and necessary 
staff at his own expenses while the principals were to pay 
him the postage and telegram expense and outlay for carriage 
and packing materials. The agent inenrred no responsibility 
tat bad defate bat commission was not to be paid to him on 
any acoount forming part of a bad debt. The agent was to be 
<aredited with oommiteion at the same rate as above on any 
bnaineM dona direct with the principal by any enstomers from 
agent’s market. The agent was free to act as soch for others 
in any other line not clashing with the principals bostnete. 
Though the agent was wmking for others idso the bulk of 
bosiseas done by him was for Bemasoont, tar whom ha was 
the sole agent. 

The ooorae of bosineas was this : — Balfour solidted mdw* 
from enstomen and tranimitted them to Cba pnadprf* If 
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the order was aooepfeed, which was not always the case, the 
principal transmitted a form in daplicate to the agent who 
IKisted one copy on to the cnstomer with another form. Goods 
were sent to the cnstomer direct by the principal, throogh for- 
warding agents. The principals kept no stock in United 
Kingdom and had no room or office, and they did not contribnte 
to the office of the agent. 

Assessment was made in the name of the agent, who, 
tberenpon, contended that the principals carried no trade in 
United Elingdom, that the contracts were all made in Italy and 
that there was nothing in Section 31(2) Finance Act, 1915 to 
render the non-residents chargeable in respect of profits of a trade 
not assessable within United Kingdom. The Commissioners 
held that principals Messrs. Bemasconi were in view of 81(2) 
Finance Act, 1915 (read with Section 41, Income Tax Act, 
1842) liable to British Income Tax and had been rightly assessed. 

The finding vraa upheld by the King's Bench Division 
(per Rowlett J.) with the observation that the assessee was the 
agent of Messrs. Bemasconi clearly within the meaning of 
Section 31(6) and that he was an aothorized person carrying on 
the non-residents regular agency. 

This finding was upheld by the Court of Appeal also. It 
was observed (per Scrutton L. J.) 

“In 1915 a change was made in the statutory liability, 
and the change was this, "that by the Section 31 of the Finance 
(No. 2) Act, 1915, Section 41 of the Act of 1842 which 
allowed the agent in respect of profits to be assessed, was 
extended so as to make non-resident persons so chargeable 
though the agent may not have the receipt of the profits or 
gain of the non-resident.” 

It was further held ( per Scnttton L. J.) following the 
deciaion in Wilcox v. Pinto, 9 T. C. Ill that the term 
‘‘authorized person” does not mean a person having a full 
authority to oanry on the business without consulting the 
principal abroad, &st a regular agency can be earned on by a 
parson only srith authority but that the exprassion ‘‘auttioriaed 
psAon** ha# wiaAa tnaaning clearer, fnar Bve. •/). "On the 
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question of ttM oonstraotkm of sabseoAkm (6) of 8eotloa 81* 
Act, 1915, vn Me, ondoebtedly, I tiiink boand by the decision 
of this Oonrt in the oese of WUoook ▼. Pinto". (9 T.C. 111). 

Balfour V. Mace. 

13 T.C. 539, (554,555 560, 661, 564).=* 133 L.T. 385 a C. A. 
138 L. T. 83a 

Finance Act, Id IS, Section 31— Assessment of non-resl* 
dent tinouffh aqent, agent an anthotised person, oaxTying 
on regular agency. 

MTessrs. E. A P. Gavszzt, non-resident, Italian firm of silk 
msaafsotorers in Milan (Italy). Assessee took on the representa- 
tion, in United Kingdom of Qavazzi, for whom they have since 
acted as sole agents in the United Kingdom. 

Since 1690 and onwards, tile assessee also acted for two 
or three other firms and to a certain extent carried on general 
bosiness of their own. Their commission from Gavszzi, how- 
ever, represented by far the greater portion of their total earn- 
ings. Qavazzi had no office in the United Kingdom neither 
had they any plate or room in the assessees’ office. They did 
not advertise in the United Kingdom. Assessees had no written 
agreement from Qavazzi. No authority to accept orders vested 
in the BBsessenn bat they were able to quote prices from price 
lists received from Qavazzi. 


The tsnessscs bad no stodr of Oavazzi on hand nor did 
they have aathori^ to deal with disputee with onstomera nor 
to sum them. Assassces were not responsible lor bad debts. 
They got 8^ eommiaeion on gross sales in the United Kingdom 
and tile same araenot. on all orders sent direct by British 
customem, w h e th er they were introdooed by tiiem or not. 
Goods always came to the sssessees in order to be detiTered to 
eo s t oMW s stiio tram instnieted to pay by cheques to tbs order 
of ihe smesaeaB. Aw s w as a advised Qavazzi weddy of the 
persofis team whom money had been received by them together 
with the anoual mcwhrad. fii s sess sa s reoeiTad the moai^ 
unlit Chmun wifaaoUd them as to what to do with it, Oa 
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nor faAdiiig withiathe United Kingdom and that eonfoacts 
weiM made abroad and that aasessees were general com- 
miseton agents and not anthorized person carrying on Uavazzi, 
regular agency. The Commissioner held that Gavazzi exercised 
a trade in United Kingdom and was rightly assessed in the 
name of agents. Held: on appeal by King's Bench Division (per 
S/Ovolett J.) that the Commissioner's finding was correct, that as 
oontoacte were made in United Kingdom hshitaally there was 
an exercise of trade in United Kingdom and that the assessees 
were liable as agents under Section 31, Finance Act, 1915. 

9 T. 0. Ill foil. 

E, & P. Gavazzi V. The Commissioner Inland Revenue. 

10 T. C. 698=(702, 745, 747) = 135 L. T. 634 = 42 T. L. 

B. 389. 

Finance Act. 1915, Section 31(7)— Assessment of non- 
resident in the name of scant — Profits from sale by non- 
resident not receiwed by London firm — Exclusion of, from 
assessment— effect of Section 31(2). 

The Java bosiness, established as far back as ninty years, was 
a busing ol merchants set up in the Dutch East Indies. They 
bad a Lcndon agency to carry on the business. For many 
years the Liondon Agency worked without remuneration, only 
on payment of expenses by Java firm. In 1916-17, a com- 
mission was fixed to be paid annually to the London firm, 
not to be less than A' 12,000 in any year. The London firm had 
no capital of its own. The course of business between the Java 
firm and London firm took various forms. On being assessed 
as agents of the London firm contended that they were not so 
assessable. It wu held that in all cases whereon the Liondon 
firm acted as agent of the Java firm, the London firm was 
assessable where the contracts were all made in the United 
Kingdom. 

As regards the transactions carried through the assessee. 
agents in view of the provisions of Section 31(7) Finance Ant. 
1915, the profits arising from sale, to non-residents through the 
London Agen^, where such profits were not leoeived by the 
Xiondon firm where to be excluded from assessment in the n a me 
ot the IsMidon firm as igents. 



86 


Dmiiss Q]F S. P. D. GASB& 


It was held <per Mowtett J. in the E. B. D.) l%e effect 
of Section 31(2) is that an agent is assessable, w to be more 
oconrate, the non-resident is assessable in his name, in respect 
of the profits directly or indirectly arising from his agency. The 
oonseqoenoe of the alteration of the law in 1916 will be vast 
increase in the number of cases in which the Bevenne will be 
aUe to attach the profits made by non-residents by exercising 
a trade in the United Kingdom, bat the important thing to be 
borne in mind is that the main question is still the same, 
namely : Does the non-resident exercise a trade within the 
United Kingdom. 

8 T. C. 193 & 8 T. C. 382 ref. 

(Per Viacount Cave L. C.) 

Sub-section (7) of Section 31 has not yet received foil considera- 
tion any reported case. 

“This sab-section applies only to sales or transactions by a 
non-resident in circnmstances which would make him chargeable 
in pursuance of this Section in the name of a resident person," 
and in the case of sales and transactions wholly made or entered 
into abroad, those cizeumstances do not exist. The sub-section 
must, therefore, apply to sales mode here through an agent or 
other person resident here, and no construction can, I thizik, be 
accepted which oudres, it applicable only to sales made abroad. 
Having read the sub-section more than once, I have come to 
the conclusion that its intention and effect is to exempt from 
taxation in thp name of a resident agent or otho* person in the 
position of an agent all sales and transactions between non- 
residents, even though effected through the medium of that 
agent or other person, except in cases where the agent or other 
person receives the profits. 

Section 31 contains two provisions designed to avoid tiie 
danger lest so large an extension of the machinery for taxing 
persons, regents, abroads'm: transactions in this country should 
damage the position of the country os a centre of foreign trade 
and accordingly the section contains two provisions designed to 
avoid that resoH. Snb-section (6) ensnres that a non-xesident 
instructing a brtdrer or other ca«<^. agent in this oountty sh^ 
not 2» nluugeahleis tbs name at soch bxicdrer or agent in zsspec* 
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of the profits arising from his a(^iTities, and sub-section (7), as 
I .read it, provides that when one non-resident sells goods to 
another non-resident throogh the regular agent of the former 
in the United Kingdom and the proceeds of sales do not pass 
through the agent's hands, the agent shall not (in the 
absence of other circumstances which make him charge- 
aide) be chmgeable with the tax. In both these cases there 
were good reasons for the exemption; for in both cases 
the proceeds of the transaction would not normally pass 
through the hands of the broker or^ agent, who would, there- 
fore, have no direct means of protecting himself against the 
charge of income-tax, and in both cases the imposition of the 
charge would tend to divert business from this country. It 
appears to me that the juxtapositions of the two snb-sections is 
not accidental and that similar reasons of policy may well 
account for them both. It is true that in order to arrive at this 
construction a wide meaning must be given to the expression 
executes, sales, or carries out transaction, for that expression must 
be held to include the actual coutracts of sale but it is plain 
that the words, sales or transactions carried out, contained in 
sub-section (6) have that wider meaning, and it appears to me 
that like meaning must be given to the similar expressions in 
sub-section (7) the alternative is to hold that sub-section (7) is 
a mere unintelligible collection of words and this I am unwill- 
ing to do. 

(Per Lord Shaw of Dunfermliw.) 

"With special reference to sub-section (7) of Section 31 of 
the Act of 1915 the House is confronted in this case directly, 
and apparenUy for the first time, with the necessity for a decision 
upon the question of what I will for shortness call ‘double 
foreigner transactions', that is to say, transactions in which the 
goods of one foreign merchant are sold to another foreign mer- 
chant and are delivered direct from the vendor's premises in one 
foreign country to the vendee's premises, in another. 

Oranted that the goods passed from vendor to vendee ae 
described, namely, without reaching or passing through this 
oonntry, it is, however, one of the admitted facts of the case 
that the vendor namely the Java firm, had regol^ ^enis (the 
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London firm) mid tlml the contmd of lale for the goods so 
transferred, say. from Java to VanoouTor was made in liondon. 
In substance nothing else took place in London. The payment 
was made into a credit by the Java firm with a London Bank, 
but was received by the Java firm in Java. 

No point arises in the ease as to the agency of the AppeU 
lants. It was not that of a firm oasaally employed or of a broker 
on change. The appellants were regular agents. 

“My first proposition upon the Finance (No. 2) Act oi 1915, 
Section 31, is that in my view no repeal either ez{»res8 or 
implied was effected on the liability of a foreign resident ezercis* 
ing a trade within the United Kingdom that foreign resident still 
remains liable to inoome-taz under the British tazation statues. 
How he, the foreigner, is to be got at and the taz recovered 
from him is a question for the tazing authorities. 

But the question before this bouse is not as to the liability 
of that foreigner direct but as to the vicarous liability of his 
Bnglish regular agent who has made the contracts in Kngland. 
This raises the peculiar question of the position of those agents 
as persons responsive to the English tazing authorities for the 
tazation not upon profits which they themselves make by way 
ai oommission but also npon the actual profits of the 
transactions arising to their foreign principals. 

It is manifest that the question is of wide importance, 
the object of the legislature being the imposition of a taz upon 
profits from all trade ezeroised in England but, upon the other 
band, to avoid the injury to or destruction of that great volume 
ol foreign trade the central ezerciee of which by the making of 
oontracta is through agents in Britain. 

Bat there still remains a Iwge branch of agency bnainess 
to be preserved, business which had neither the protection of 
s contracting party being here nor ci the goods being here. 
Theee protections appear to me to be contained in sub-seotioa (6) 
and (7). After full considoation 1 think these two sub-eections 
should simply be read togetiier. 

The firrt, namely, sub-eeotion (6), m that a ncHMMidiak 
la not to be chsigeafaie in tim name of a oasQolt iMik 
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raly ol « agent, and the second, namely, sob-section (7> 
is that in tiie case of 'what I have called "doable foreigner” 
transaction the agent is not responsible in respect of profit 
arising from sales or transactions between one non-resident 
person and another non-resident person, that is to say, that 
"double foreigner” bnsiness, thongh transacted through a regular 
agent in England does not make that agent responsible for 
taxation upon it. To that extent, namely, when there is 
neither one of the parties to the transaction in this country, or 
when the goods never reach this country but are sent direct 
from one foreign country to another, the agent conducting the 
business ' in London has no vicarious responsibility for the 
taxation. That taxation will rest directly upon his principal 
in respect of having exercised a trade in England. 

Maclaine & Co. v. Escott (ff. M, Inspector of Taxes). 

10 T.C. 481 (494, 545, 676, 577, 5B0, 681, 582 583.) K. B. 
131 L.T. 601 = C.A. 182 L.T. 173 = H.L. (1926)=96 L.J.K.B. 
616= 135 L.T. 66 A.C. 424 = 42 T.L.R. 416. 

NON-RESIDENT, ASSESSABILITY 
Finance Act, 1915, Section 31— Assessibility of non- 
resident through agent. 

P & Co., cotton merchants of Alexanderia in Egypt 
arranged with K to be their agent for the sale of their 
cotton in Manchester (U. Kingdom), He was to get 10% 
commission on sales as bis remuneration, out of which he was 
to meet with his own expenses also. The business conducted 
by K took two forms: (1) He either sold cotton for P & Co. 
on their instruction as to limits of prices fixed by them, such 
sales being only specified quantities cabled by P. & Co. 
from time to time and the terms of each of which were sepa- 
rately fixed when cabling permission to offer any quantity. (2) 
to obtain offers to purchase cotton, the terms of which were 
transmitted by him to P. d: Co. for their acceptance or rejection 
in these cases, the offer or acceptance was carried out by E on 
teeeipt of instraotion from F. & Co. 

tinder tite idxrre arrangements goods were shipped and 
P. ie Oo. received {taysiMits upon biUs drawn in Alexandria and 
disoounted with a hank there. The bills so drawn and discounted. 
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together, wititi a copy of the Inll of lading were forwarded 
by the diaooanting bank to the United Kingdom and the goods 
were only relesksed to the porchaser npon his discharging and 
making himsdf responsible for the disoonnted bill. The asseasee 
K took no part in the transactions mentioned. E was not 
responsible for bad debts and was at liberty to do other businesses 
not competing with P. & Co. bat his only business was that 
of P. tc Co. The name of P. & Co. was used in bis letter 
paper but not displayed at his office. He had samples of 
Cotton which he showed to mills for securing orders. 

On being assessed as agent of P. & Co., K the assessee 
contended that P. & Co. exercised no trade in United Kingdom 
and that he was in any case exempted under Section 31 (6). 
Act 2 of 1915. The Commissioner held that P. A Co. exercised 
no bade in United Kingdom and they discharged the assessment 
accordingly. The King’s Bench Division on appeal affirmed 
the decision of the Commissioners. On appeal to the Court 
of Appeal, the finding of the Commissioners and the King’s 
Bench Division was reversed and it was held that K was 
assessable for the exercise of trade by the principals P. A Co. 
in United Kingdom under Section 31, Finance Act 1916. 
(per Bankes L. J.) 

“The question, therefore, is whether or not upon the facts 
of this case it is shown that this non-resident person can be 
chargeable in the name of an agent who is an authorised 
person or carrying on the non-resident's r^olar agency. It 
seems to me that Mr. Hammer is carrying on Messrs. Pinto’s 
regolM' agency in Manchester — 'in your market’, as the letter 
describes it. The only question, therefore, is : Upon the true 
oonstruetion of this 8(\b-8ectioa is he an authorised person 
carrying on the non-resident’s regular agency ? Well, I say, 
as Lord Justice Brett said in the case, I have already quoted, 
it wottld be rery unwise to attempt an exhaostive definition 
of what oonstitntes an authorised person, bat it seems to me 
that in this case, in reference to part of the business udiidi 
be is employed to carry on, claes »» there era be no qnestioa 
that this gentleman, Mr. Snmmar, is an an^orised ^ent to 
eanry on Massts. Pintos regular agenoy". 

(Per Lord Sentf/on L. J.) 
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B^ore the Act of 1916, to aseess through an agent you 
must assess an gent having the receipt of profits and gains, and 
Mr. Knmmer, about whose position I will say a word or two 
in a moment, did not receive the money due as price, and 
consequently was not in receipt of profits and gains. But in 
1916, a change was made in the machinery of assessing non- 
resident principals. Section 81 of the Act of 1915 in its first 
sub-section allowed non-resident persons to be chargeable in 
the name of tbeir agent, although the agent may not have 
the receipt profits or gains of the non-resident. That 
was followed by sub-section (2), which positively enacted that 
a non-resident perron shall be chargeable in respect of any 
profits or gains arising whether directly or indirectly through 
an agency. Now. 1 am disposed to agree that it is rather 
difficult to know what that clause exactly means. At any 
rate I have the guidance of the House of Lords, in Smidth v. 
Greenwood (8 T. C. 193) that is not a new charging Section. I 
think it is clearly a new machinery section, that it does not impose 
an additional charge on the non-resident. Then comes sub-section 
(6), which is of importance in this case : “Nothing in Section 
41 of the Income Tax Act, 1842 (as amended by any 
subsequent enactment qr by this section), shall render a non- 
resident person chargeable in the name of a broker or general 
commission agent, or in the name of an agent, not being 
an authorised person carrying on the non-resident’s regular 
agency. 

Wilcoek V. Pinto S’ Company. 

9 T. C. Ill (118, 126, 181, U-6. 137) = (1924) 1 K. B. 804 
= 93 L. J. K, B. 149=129 L. T. 634 = (1925) 1 K. B. 30= 94 L. 
J. K. B. 101 = 182 L. T. 74. 

Finano* Act, 2 of 1915— Section 31(1) & (2)— Etiect and 
acope. (Per Rowlett in K. B. D.) 

The scope of Section 31(2) Finance Act, 1915 is not 
▼eiy clear but its effect is not to bring into taxation profits made 
by non-residents from a trade not exercised in the United 
Kingdom to make an extension in the scheme of taxation of 
that magnitude and importance tbe Conxt is entitled to locdc for 
wtnda of dear end direct enactment. 
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Per Matter of the Bollt Lord Steradah i — “Sectioa SI. 
salMieotion (1), 1 think clearly does zu)thiiq{ move than extend 
the m^hod provided by Beotion 41 of carrying oat the charge 
im pnaftd by Schedule D» and it would be very strange if an* 
o^er eub-seotion of the same Section imposed an entirely new 
charge not within the Schedule at all. 1 agree with Mr. Ju^oe 
Bo^ett that such a thing, if intended, should be carried out 
with the greatest clearness, and that, if a reasonable mean* 
isg can be given to the snb-section withont producing that 
effect, it shonld be done. I think this meaning can be given 
to it by adopting the conshnction suggested by the respon* 
dents, namely, that it merely points out or, so to apeak, sums 
up the effect of Section 41 of the Act, of 1842, as extended 
by Section 31 of the Act of 1915 still keeping within the 
limits of the charge of Schednle D. It is true that, looked at 
from this point of view, snh-section (9) is not of much use and 
might have been left ont without mnch, if any, loss of effect, 
bnt redundancy is not nnknown in legislation. I think it ia 
better to impute such redundancy than to hold that such an 
important alteration has been made in the basis of taxation 
as the abcdition of the condition of exercise of trade within 
United filingdom before a person not there resident can be 
taxed. To take the latter coarse would, 1 think, be to violate 
the well know cannon of oonstruction of taxing Acts that no 
one is to be taxed except by express words. 

Per Ijord Buckmaater — It is, I think, important to remember 
the role, which the Courts ought to obey, that, where it ia desired 
to impose a new borden way of taxi^ion, it is essential that 
this intention should be stated in plain terms. The Courts can- 
not assent to the view that, if a section in a taxing statute 
is of doabtful and ambigooos meaning, it is poniUe out of 
that ambiguity to extract a new and added obligation not 
formerly, upon the tax-payer. Sub se ct ion {2} here is at tbe 
biert a subHseetioa of an extremely doubtful oharaotar, and I 
think there is very great weight in the argument fltat has twctt 
piaoed btfcne your Loordships by Sir Wifimm Fiafoy l|Mt Ife. 
Bmmbet that, aathe original obaigii^f 'fower of 
ateColas was dotived from tfieir Sdbednles, if il note aniwifl 
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to af£eot Mid alter the operMion of those Schedules some 
clearer and bettter reference should have been mo/ia to their 
terms than the obscure and indirect reference that must be 
found in the Section under consideration." 

F,Lf Sntidth S Co., v. F. Greenvood. 

8 T.G. 193 (199) =:(1920) 8 K. B. 275 =83 L. J. BL B. 993 
= 124 L. T. 192 =36 T. L. R. 760 =(1921) 3. K. B. 583 = 37 
T. L. R. 949 =(1922) 1 A. C. 417 =9i L. J. K. B. 349 =127 
L. T. 68 =88 T. L. R. 421. 

FOREIGN POSSESSION— PLACE OF ASSESSMENT. 
Finance Act, 2 of 1915 Section 32— Territorial jurisdic- 
tion— Place of asaesament in case of foreign poeseseiona 
pxofiia — Scope of Section 32. 

Section 82 of Finance Act of 1915, in a way, repealed 
Section 108 Act 2 of 1842 containing provision as to foreign 
possessions. 

By Section 32, the whole of the liabilities including those 
in respect of foreign possessions, were swept into the operative 
part of Section 32 and the places indicated as to where any 
liability under Schedule O. was to be ascertained. 

The Act of 1918 has replaced both the Act of 1842 and 
the Finance Act of 1915 and Section of the Miscellaneous Rules 
applicable to Schedule D now lays down the rules as to the 
territorial jurisdiction of assessment. 

JRgx V. MaryUbone (Income-tax Commissioners) 

18 T. C. 746 (768). 

PROFITS ASSESSABLE. 

Excms Fxohti Duty— Pooling arrangement between Minia- 
try of abipping and coal merchants- Profits of auiplus 
stock at close of pool and of address Commission — Interest 
on profltB after close of pool— Assessibility to Eroess 
Profits Doty. 

A ofloflufifi company carried on business as ship s bnnkfixs, 
oil, foal marohsata and coal exporters. 

At all times mstarisl to the esse, the ocmpany had s coal, 
lag depot Id Gibndter for the sopidy of bnoker to mer ch a ot 
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Tessels of all nationalities. There were eight other merchants 
also doing the same business at Gibraltar. 

Upon the outbreak of war in 1914, the coal trade at Gibral- 
tar having suffered severe dislocation, the price of coal rising 
. rapidly as a consequence. 

]9l7^the araessee company having been approached by the 
Government, a pooling scheme was formed in December 1917 
and was agreed to by ail the parties. 

It worked from let January, 1918 and was continued until 
16th March, I9l9. 

The pool was closed on 15-3-1911 and on this date there 
was a nett surplus of 38,515 tons, the value of which was 
j£30,4. 197- 12-8 of which j£179,2l5 was allocated to the assessee 
company’s coaling depot. The company retained an aggregate 
sum of J033,117 as “address commission." This was the usual 
commission of 2% allowed on the freight on signing the bills of 
lading, by the ship-owner to the charterer. 

The Government claimed the entire surplus stock vlaue 
of coal and the “address commission" amount and the Gibralter 
merchants resisted the Government’s claim. Except the assesses 
company, who were of opinion that the merchants had no right 
to either of the two. Negotiations on the subject terminated in 
or about July, 1923, when the assesseee company received a sum 
of £89,607, in respect of surplus stock and interest accrued 
thereinto date of payment and £17,211 on account of “address 
commission" (paying } i.e. a similar amount to the Accountant 
General Shipping Liquidation Department of Board of Trade). 

The company’s accounts were made up to 80th June, each 

year. 

The company contended that the two sums were not profits 
of the company arising from trade or business and were not 
assessable to Excess Profits Duty, that the interest was not 
profits, that the said suma did not at any rate, accrue as profits 
to the company during the accounting period, as these were pud 
to them under the settlement of June, 1928. The ComraMonen 
held thst tiie two sums were sMeseiMs to Exam Profits Dirtj 
«s profits srising from trade or busiiieMof tiae oompa^jr ami 
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w«re liable Excess Profits Doty daring the accounting period 
to SOth June, 1918 and 1919. The finding was upheld both by 
the King’s Bench Division and the Court of Appeal. 

12 T. C. 927 ref. 

Lambert Bros. Ltd. v. The Commissioner Inlaud Revenue. 

12 T. C. 1063 (1064.1069,1076,1081). 

Excess Profits Duty — Compezuation for debenture of ship 
paid by GSovemment — Profits of trade— Accounting period. 

Assessee company carried on the business of ship.^wnm. 
In and prior to the year 1920, the company were the owners of 
two ships which were sold in November, 1921, and March 1924. 
One of the ships of the company was detained when it was to 
sail with cargo, and was released after a detention of 15 days 
and 1} hours. 

Similarly, the other ship was detained for 19 days. The 
company lodged a formal claimant for compensation. Ulti- 
mately, the company was paid a sum of £1,078 as compensation 
in April, 1924. 

This sum was treated as the assessee company’s trade 
receipt for the year ending Slst December, 1920, and assessment 
was made thereon and confirmed the appeal by the special 
Commissioners. 

The above finding of the Commissioners was upheld both 
by the King's Bench Division and the Court of App^l . 

12 T. C. 427 Expl. 

Ensign Skipping Co., Ltd. v. The Commissioner Inland 
Revenue. 

1-2. T. C. 1169 (1173,1176.1180,1181)- 138 L.T. 180 and 
C.A. 189L.T. 111. 

Fianncn Act (1915) Snctiona 38 4 39— Ownnr of ahip and 
■tMn dzifter naing it fox fishing— Hiring it out to Admizalty 
oompttlsorily—Profits from hiring part of prerflts ol trada 
ojf to assass mattt to Exoass Profits Duty. 

was the mansging owner of s etesm drifts, **B. 
fttthsrland'* which was owned jointly by him snd his two sons. 
Prior to November, 1915, he snd his said two sons hofi owned 
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tnd wotlcfid ft sftdiiig bott tor tbe pnrpcMMs of cotohing for nde. 
The drifter, built in 1915, (completed in Ootobor, 1915) wfts 
acquired by them for use for tbe same purpose and was engaged, 
in the herring fishing for a few weeks until 16th December, 
1915 whmi it was requisitioned for use by the Admirality,on terms 
fixed by the latter and embodied in a charter party dated 12th 
January, 1916, was a hire purchase agreement, more or less* 
The Admiralty had the option, at any time, after giving 
notice to the owners, the option to purchase the drifter at a price 
of £ 8,048. The terms of agreement were later amended in 
October, 1916, according to which for tbe sum above stated, 
the mftriret value was to be paid on purchase. Another article 
in the amended agreement provided that tbe compensation pay- 
aide by the Admiralty in respect of the loss of tbe ship was 
to be computed on the basis of ito market value at the time of 
anoh loss. By another clause, the rate of hire was also in- , 
creased from £ 45-14-5 to £ 60-17-8 per calendar month. For 
the short period during which the steamer was engaged in the 
business of herring fishing, certain profits were earned, which, 
according to the trade custom accrued, in certain shares to the 
boat, the net and the crew and the assessee as the owner of 
the boat got ^ of tbe profits for tbe period ended 16th day 
of December, J91S, as the boat's share thereof. 

Accounts for tbe period ending Slst March. 1916 were made 
by tbe asseaaee and famished to tbe Surveyor of Taxes in 
response to an application for a return for the purposes of 
asseament to income>tax and tbe amount received from the 
the Admiralty by way of hire was included in the 
said accounts in the credit side together with the above- 
mentioned i share of boats share of profits from fish 
ing. Assessment to Excess Ftofits Duty for tbe accounting 
period ending Slst Match, 1916 was made ly including the 
Admiralty hire less expenses and depreciation, and tbe pre* 
war ataadud as a percentage standard based on prime cost 
loans. It wee, thereupon, contended by the aeseaiee that the 
owners of the drifter bad not daring the aeoounting |wriod, 
or at any event eabaeqnent to the Ifitb December, 1916 oairied 
on any trade or bitnaeM and fiuiit tbe psymento rebeited ftiOtt 
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^ Admixa!^ in respect of compalsory acquisition did not 
Icnrm of She assessee's trade or business, but represented com- 
pensation to them for having been deprived compulsorily of 
the means of carrying on their trade and that hence such 
payments could not be legitimately be taken into account for 
Excess Profits Duty purposes. 

. The Surveyor of Taxes contended that ownership of a 
vessel for the purposes of profits was a trade or business. 

The special Commissioners, (relying on Attorney General v 
Borrodaile, [(1814) I Price 148] found that the letting on hire of 
the drifter to the Admiralty was trade or business and that, 
therefore, the assessment was correct. 

On a case being stated at assessee’s request, for the opinion 
of the Court of Sessions at the Court of Exchequer in Scotland, 
the latter gave judgment for the Crown. It held that the 
assessee acquired the ship as an instrument or... as “a commercial 
asset, susceptible of being put to a variety of different uses in 
which gain might be acquired and that whichever of these 
uses it was put to by the assessee and profits earned, he was 
carrying on the same business, that though the fishing was a 
different industry from the uses that the ship was later put to 
by Admiralty viewed from the standpoint of the owners, they 
were the same as in each his vessel earned profits and was 
employed for gain. 

(1760) 1 Ves. Sen, 496. (498, per Lord Hardwicke ref.) 

Sutherland v. The Commieeioner Inland Revenue 

12 T.C. 63 (68,69, 70,71) = (1918) Sess. Cas. 788=55 Sc. 
L. 11. 074. 

S«ctioii 38 & 39, Fin«nc« Act, oi 1915— Income of 
annuity payable for fixed pexiods— aaseaaibility to Excess 
Profits Duty. 

Aaaeaaee company was engaged in the manufacture of dy^ 
including the manufacture of aynthetic indigo. After the ont- 
break of the war, it having become necessary to increase tha 
manufacture of dyes in the United Kingdom and for this purpose 
the oueaaee company acquired a factory for the manufacture 
of aynttietic indigo. Thereby, the company acquired the 
knowledge of the sewnl prooen of making the aaid indigo. The 
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same necessity haring arisen in United States of America, an 
American company also, previously engaged in the mannfactoie 
of explosives, decided to embark on the manofactare of dyes. 

For this purpose, the American company entwed into' 
an agreement with the assesaee company in 1916. Undor 
the said agreement, the two companies agreed to commanicate 
to each (Aber all snch information as they then possessed or 
controlled in connection with the mannfactnre of dyes, 
intermediate raw materials, including particulars of all patented 
or secret processes and of all apparatus, noachinery and plant 
for such mannfacture. Assessee company was to get from the 
American compapy £ 26,000 each year for ten years, starting 
from Ist Jnly, 1917 to Ist Jnly, 1927, the first payment to 
be made on let Jnly, 1918, A royalty of 5^ was payable by 
each party to the other for disclosing a patented or secret process 
%n«l for obtskining a license in respect of the same. 

The agreement was for a fixed period and related to a 
partieolar territory. In arriving at the profits of the company 
for Bzcess Profits Duty pnrposes the several snms of £ 25,000 
falling dne in the accounting periods covered by the assessment 
w ere included* 

The company contended that its agreement with the 
American company was one of sale, of its principal 
capital assets, i^. its special knowledge of the secret processes, 
and the exclusive right to use those processes and the company 
patents and that, therefore, the snm received in consideration 
thereof was not a receipt of trade assessable to Excess Profits 
Duty, 

On the other hand, the Revenue contended that the several 
sums referred to wsrs income or bosinees receipts, properly 
indnded in the profits for Excess Profits Doty pnrposes. 

The Commisskmecs upfadd the oontentioa of the Bevsnne. 
On s case being stated, the King's Bench Division also npheld 
the above finding, which was sustained by the Court of Appeal 
also. 

BrUith Corporation (BkrMey Ltd^ ▼* Tha 

Commiothaer Inland Rtoenue. 

12 T. C. 68« (S98, 895, jJ0l)s 129 L. f . 886. 
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Sootfon 38~(Fiiiaao« Act, 1915) Ezo«m Prewitt Duty- 
Profits from sale of patouts — assassibility. 

Assessee company was incorporated in October, 1906 to 
porohaae and acquire in the United Kingdom or elsewhere, any 
patents, patent rights, brevets d’invention, licenses 
concessions etc., inproving them, using them, and turning 
them to acconnt and with special purpose of acquiring 
from a Mr. Bees and Thomas Parker A Co., Ltd., the rights 
in regard to a particular invention that had relation to cen- 
trifugal turbine pumps. The company carried on business in 
conjnnction with the vendors in whom one third of their right 
in foreign patents was reserved. The company undertook 
from the beginning never to manufacture under these patents 
but it was either to grant licenses to other people to manu- 
facture or to deal with the patent as it thought fit. In the 
course of its business the company acquired further patents in 
France, Switzerland, Belginm, Germany, the United States 
of America, and the Dominion of Canada. It dealt with the 
patent rights with regard to the United States by granting to 
an American company the right to use the invention, which 
the patent protected, upon terms of paying certain royalties, 
with an ultimate rights of acquiring the whole patent by 
pnrebase. As a result of the various agreements, entered into 
by the company, there was a substantial sum of money owing 
in respect of royalties from the American and this snm, brought 
into account with another sum made up the purchase price 
of £ 26,500 for which the patent was sold. The company’s 
share of this sum, less expenses, uas assessed to Excess 
Profits Duty (in addition to income-tax.) 

The company contended that the patents sold were capital 
assessments, that in selling the patents the company was realiz- 
ing a part of its capital assets, that the company bad not made a 
basinesa of baying or selling patents but had acquired only 
a part share as tenants in common of a single group of patents 
relating to one invention and improvement thereof with thq 
main object of holding snob patents and obtaining an tnooma 
ficom loyalties for nse of them and that the snm received by 
them was not asscMable to Exocm Profits Body. 
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The Oommiesioaecfl held that the profits on sale of prints 
arose in the ooorse of the company’s bnainess and were as snoh 
assessable to Exoess Profits Duty. 

The King's Bench Division on appeal, upheld the above 
finding. The Coort of Appeal, however, decided against the 
Crown. Held, an appeal (by the Honse of Lords) that the 
profits from sale of patents 'were assessable to Excess Profits 
Duty. The findings of the Commissioners and the King’s Bench 
Divison were restored and that of Court of Appeal set aside. 

5 T. 0. 1S9 (166) & 1914 A. C. 1001 ref. 

The Beet Baturbo Development Syndicate Ltd. v. The 
Commietioner Inland Revenue. 

13 T. C. 866, (377, 883, 394, 398) = (128) 1 K. B. .506 = 
H. L. (1928) A. C. 132=96 L. J. K. B. 944 = 97 L. J. K. B., 
317=138 L, T. 598= 44 T. L. R. 307. 

Finance Act, 1915, Section 38 — Excess Pn^is Duty — 
PiofitB oi '*taxning over a mill assessibLlity. 

In the year 1919, there was a boom in the Lancashire 
spinning trade. Many spinning mills were being sold by 
their old proprietors or were passing from one set of share* 
holders to another. Where the shares in a spinning com* 
pany changed hands it often happened that the old mill manager 
was dismissed by the new Board of Directors and a new one 
engaged, who was personally known to the group of men who 
had obtained control of the business. Assessee, who was 
manager of one spinning company and director of another, joined 
with one Mr. W. A three others who were also connected 
with cotton trade. These five persons were able between them 
to command sofiicient funds oh credit to undertake the purchase 
of all the sharsk of a limited mill spinning company. As a 
result of nogo^ations opened with the company, the five persons 
booglit in Angnst 1919 all the shares of the company for a 
sum, ofeduding a sum paid to the directors of the company for 
lose of office. They then liquidated the old eompsny and formed 
a new oompMiy adrieh should buy from the liqnidalMa alt the 
assets and liabilities of old company. Having been allotted all 
the shares in the new company the five associ^ed penoaa 
nstaiaed the director's qoatifieatloa shares (2,000) and s^d Hw 
— aft a orofit. 
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' Transactioas of this natora (known locally as taming over 
a mill) were very common in Lancashire at this time. Assessee 
entered into another similar transaction and his activities in 
this direction having become generally known he was approached 
in 18 farther cases oat of which he selected two. In all these 
four cases, the assessee formed syndicates, sold shares of the 
new and became director, making profit in each of snch 
transaction. 

He was assessed to Excess Profits Duty on sach profits. 
Held: the assessees* activities constitated a trade and that he was 
rightly assessed to Excess Profits Duty. 

Pickford y. The Comtnisaioner Inland Revenue- 

13 T. C. 251 (2.58, 266) =138 L. T. 600 = 43 T. L. R. 659 
=44 T. ]i. R. 16. 

Section 38 (3) — Excasa Proiits Daty — Asaesaibility income 
from of “ahop rights" puxchaaexs consequential on sale. 

Assessee was the managing director of a limited company 
and in addition carried on the business of selling yam and 
machinery on his own account. He was also inventor of 
apparatus for dyeing. In 1912-13, he invented a new process 
of beam-dyeing he took oat six patents for apparatus for 
dyeing by a new process in the United Kingdom in the coarse 
of 1912,1913 and 1914 and subseqoently took oat corresponding 
patents in the United States of America. The assessee exploited 
this invention in the United States by entering into 
agreements with various cotton manufoctaring companies 
there, under which he received various sums from six 
companies in that country. In each of these cases, there was 
an original agreement and a subsequent memorandum of 
agreemenL The memorandum of agreement provided for a 
separate consideration equal in amount and additional to the 
consideration specified in the original agreement. The second 
instalment was made payable only a considerable time after 
the signing of the original agreement. The company contended 
thrt the sums payable under the agreements with the respective 
companies ware paid for acquisition of and an exclusive license 
for use by tiie company of the patented and secret ptoceasea 
in limitad araa, (called "itiiop rights") th a t the bchm paid 
were portions of patent rights, which were to be left out of 
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aoooQttt in oompoting the appellant’s liability. The €om> 
missionen held that the profits of the bosiness of inyentor 
carried on by the assessee -was not separable from the profits 
of the business of selling machinery and that the whole 
{Hofits were assessable to Excess Profits Doty on inoome>tax 
{Hinciplos. The finding was upheld by the King’s Bench 
Division (per Rowlett L. JD It was observed : "Looking at 
the matter as governed by the original agreements only, they 
(the Commissioners) say that the leading transac^on in each 
case was the sale of the machines and this grant of the shop- 
right was consequential on the sale. They have held that the 
moneys received from the sale of the shop-right are to be 
included with the money received from the sale of the 

machines as profits of the assessees’ business 1 do 

not think it is possible for one to reverse the view which the 
Commissioner have taken. 

Brantcood. v. The Commiisiotter Inland Revenue. 

14 T. C. 44 (66, 77). 

PROFITS ASSESSABLE— COMPENSATION. 

Finance Act, 191S. Section 40(1) & (2) and Schedule IV 
Part 1, R. 1 Fart II, R. 1 — Excess Profits for Excess Profits 
Duty purposes— Computation of pre-war standard — 
compensation and damages received by Fire-clay 
company not profits — assessable. 

Assessee company carried on bnsinesa as manufacturers of 
day goods and as merchanta of raw fire-clay. It was the lessee 
of numerous clay fields. It was also the leasee of fire-clay 
at Gartverrie Oleaberg and in 1908 its working having 
approached the Caledonian Railway line running over that 
field, on the 25th January 1908, the company gave notice of 
ita intentkm to w«»k that fire-clay, to the Caledonian Railway 
Company. The Railway took the poaition that fireelay was 
not mineral and that it was the {xoperty of the GaledoniMi. 
On the company r^todiating the claim and proceediitg to work 
the fire-clay undemeatii the Railway line, the Caledonian 
Hallway raised an action of interdict against it to pcavmi it 
tnm woddng tbefiie^y undemsith any part of the Bailnaf 
nt Gartvenrie poiid. 
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Oa tlM 28tli Febcnary 1908, intsrim inteordiot WM granted, 
rt ramainad opwative till it was recalled by the House of Lords 
nliimately on 28th A.pril, 1911. 

During the two periods of interdicts, from 29th February, 
1908 till 15th April, 1910 and from 12th November, 1910 till 
28th April, 1911, the company had to bear the expenses of 
keeping open in a workable state the portion of fire^slay 
field which it had been interdicted from working, although 
the company was not getting any return daring these periods 
from this expenditure. The expenses so incurred were debited 
to the company's revenue account. 

Following the decision of the House of Lords to the effect 
that fire-clay was mineral and so was excluded from Caledonian 
conveyance, the Caledonian by notice dated 29th June, 1911 
intimated its desire in terms of its powers under the Railway 
clauses consolidation (Scotland Act, 1845) that a certain portion 
of red fire-clay should be left nnworked and offered compensa- 
tion therefor. They gave farther two notices offering compen- 
sation, in respect of other portion of fire-clay. 

The clay covered by these three notices formed a small 
portion of the interdicted area. Finally, a sum of £15,316-11-4 
was determined by arbitration as the amount of compensation 
which was paid with interest by the Caledonian to the assessee 
company. 

The said sum and relative interest was credited to the 
revenue account of the company for year ending 81et August, 
1913. Income-tax was duly paid by the company on the 
said sum. 

On the 29th August, 1913, the assessee company received 
payment from the Caledonian a sum of £4,500 as compensation 
for damages suffered by the company in respect of interdict 
proceedings and the company granted a discharge in respect 
thereof to the Caledondian. Income-tax was duly paid on 
this sum. 

As to Excess Profits Daty, the pre-war standard of profits 
ot the company fell to be fixed on the average for the years 
ending 81st August, 1912 and 1918 respeoUvely. 
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In aiririDg at the pre-war standard of profit Sturreyot 
of Taxes contended that there should be eliminated from the com- 
pany's revenne account the aforementioned two sums received 
by it as compensation and damages. The company contended 
that these shonld not be eliminated. The company contended 
that by accepting income-tax on the above sums, the Inland 
Bevenue could not eliminate them from revenne and that these 
should be treated as income and not capital, for Excess Profits 
Doty purposes, in ascertaining the pre-war standard of profits. 

The Commissioners holding the computation to be on proper 
basis, confirmed the assessment to Excess Profits Duty as made. 
On a case being stated, the Court of Sessions (of seven judges) 
by a majority upheld the Commissioner's finding (Lord Salveson 
dissenting on both the points and Lord Orrndale on the point 
of damages^ On appeal to the House of Lords, there was 
unanimous judgment in favour of the Crown, upholding the 
Commissioner finding and confirming the decision of the Court 
of Sessions. 

As to the sum of damages a comprise was arrived at 
according to which a part of the sum was treated as trading 
receipt and this w-as not accordingly dealt with by the House 
of Lords. 

Th* Ghnberg Union Fire-clay Co., Ltd. r. The Commie- 
eioner tnland Jtevenuc. 

12 T. C. 427, (434, 458,459,460.46 1,462,466.) = (1921) Sess. 

Cos 400= (192-2) Sess. Cos (H.L.) 1 12 = 68 Sc. L.li. 378=69 
Sc. L.11. 162. 

Financa Aoi, Section 38, Profits of trade— Accountiiig 
period— Cmnpeaaation for cancellation of Contract, 
trading profits assessable. 

Assessee company carried on the business of chalk, quarry- 
owneta and sellees of chalk. It made its accounts upto Slirt 
December, each year. 

The company entered into a contract, on Elst Ortobo: 
1912, with another company, the latter agreeing to pnrehaia 
a certun quantity of chalk for ten years from 1st January, 1914. 

The assessee company built a new wharf under the 
oontrsct at a cost of about £ 8,000 thus performing their part 
of the eonttacti The putchMing compare had agreed lo 
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pondiMe not }«m fhan 75,000 tons of chalk each year drariog 
the tm years of the contract. 

DeliTory of chalk under the said contract was made and 
taken ior some time bat daring the war the purchasers had 
difficulty to find ships for transport. 

Deliyery was, therefore, saspended. Later, the purchasing 
company approached the asseseee company to relieve them of 
their further liability to purchase under the contract. By an 
agreement, the contract was cancelled the purchasing company 
paying £ 900 per annum for four years, from 1st January 1920 
to 1924. There was no formal agreement executed but 
the terms were negotiated at verbal interviews and by 
correspondence. By further negotiations it was finally agreed, 
in August, 1920, that the assessee company should receive 
a lump sum of £ 3,003 in full settlement. This sum of £ 3,000 
was paid to the assessee company, on 13th August, 1920. 

The company applied the said sum in writing down the 
cost of the erection of the wharf. 

The company contended that the sum was a capital 
payment and not a trading income. The Commissioners 
allowed the company’s contention. On appeal, the King’s Bench, 
(per RoxeUtt J.) reversed the above finding deciding in favour 
of the Crown. 

12 T. C. 955 Dieting. 

The Commisfioner Inland Revenue v. The North Fleet 
Coal and Ballast Co., Ud, 

12 T. C. 1102, (1106, 1009, 1110\ 

PROn’TS ASSESSABLE— COMPENSATION. 

Ezcms Pxoiita Duty — Coznpenaation for loss of sale on 
prices under control of Food Controller — profits of trade. 

AssesseM carried on the business of Millers for many years 
prior to die war. Daring the war a number of regulations 
were made relating to mill business and under these regnla* 
tioBS a very considerable control was imposed on them. In 
oonsequence of tiisse regnlations and orders, assessees’ busi'- 
ness was oarrisd on nnder the control of . Food Controller 
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bxm the 90th A.pinl, 1917 to 31et HmaAit 1931. They weice 
eompdled to sell and bay at prioea fixed by the Cootioller. 
The ktastt in ooueeqaenoee wwe agreed apon to he made 
^ood to them. 

Daring the period from 16th September, 1917 to 5th 
Janoacy 1919 there was a kws of some dg 59,000 and the 
aoeeBBoee were paid £ 69,141. From the 0th Jaaoary, 1918 to 
Slat December 1918, the loas was £ 183, 560 and they were 
paid a som of £ 197,280. In the next two years idao, aimilacly, 
large aoma were paid to the asaeaaeea to make good tiae toaa 
ariiieh waa aaffered by them in the oonxae of carrying on 
their boaineaa by reaaon of tiae control. 

The aaaeaaeea contended that tbeae aoma were not their 
trading rtcapia but were paid to them aa compHiaaticm for 
direct loaa and damage aostained by them by reaaon of tiie 
Food Controller’s interference with their bosineas. The Com- 
miaaionen bdd that the aams reoeiTed by tha aaeaaees were 
^eir prr^ta aaseaaable to Excess Profits Dnty. The King’s 
Bench Division and the Court of Appeal also upheld it 

13 T.C. 1163 1 

13 T.C. 427 Midi Referred. 

12 T.a 927 I 

Chitrle* Brown S Co. v. The Commiesioner Inland Revenm 

13 T.C. 1266 (1266, 1275, 1277, 1178, 1282) 

Fiaeacn Act, 191S, Snction 38 — Proftta of tradn— oom- 
pmaatioin rncnivaKl as considnration for oanonllatioa of 
coottact—r Allocation of, to period wham paid. 

(1) Aasesaee company carried on bosineas aa ahip-bnildets. 
In Febroary, 1920, th e said oompady entered into oontraot witti 
a Steam Shipping Company to baild a steamer for the lattar 
compMiy. In Msocb, 1920, the aaaeaaee company eotared^Me 

contraotto botld another steamer for the said company, 

S t ea m Ship Company ca n cell e d the oontnota and paid £106!;)BOO 
to the ajeewee company at compenn^on, on 2^ Hona^bm, 
1920. 

The as aaea e B coaqfany cai^^ttw amoat to the ^w# i 4 of 
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It coo ten d e d that it wm a capital receipt and not a profit, 
a oomp ene a tion , in iact, tar being prevented from exeroiae at 
trade and tiiat, even if it was a revenne receipt, it should be 
app<»rtioned over the varions pwiode in which the said contracts 
would have been perlcurmad. 

The Commiasionera were of opinion that the said anm 
was liable to Excess Profits Duty, sahject to anch dednctions as 
might be agreed between the parties and that the period 
in which it was to be charged was the period in which it was 
received. 

(2) In the other case, the assessee company, also a ^hip. 
building company entered into a contract to build a ship for a 
Steam Ship Company. The latter was to pay the cost of labour 
and materials to be employed in the construction of the ship 
and in addition a sum of £38,000 and a further sum of £15,000 
to cover the cost of machinery and boilers. Payment was 
to be made by instalments, £10,000 when the keel was 
laid, £20,000 when the vessel was framed, £40,000 when the 
vessel was plated, £40,000 when vessel was launched and the 
balance on completion. This was about the hull account. The 
machinery account payment wras to be similarly made by 
instalments as the work progr^ed. 

No date of delivery was guaranteed but it wras anticipated 
that delivery should be made about the middle of 1921. 

The time required for completion was estimated to be about 
eleven months and the assesses company expected to be able to 
commence building in August, 1920. Some preliminary work 
in connection with the contract had been carried out at a cost 
of £95*2 when early in 1920, the Steamship Co., Ltd., went into 
liquidation and the liquidator wrote to the company that he did 
not want the work of the bnilding of ship to be completed. The 
assessee company having ordered for the supply of enginra and 
machinery with B. & Co. Ltd., arranged to cancel the contract 
on payment of £10,000 to them. Assessee company claimed the 
a(peed sum from the Steam Ship Co., and after negotis^ions, 
Agreed on 17th l>eoember, 1920 to accept approximately 2/8rd 
of the amonnt originally claimed. The liquidator aoe^ited 
the offer on 29th December, 1920, snbieot to oonfiimatkm by 
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shareholders. Ultimately, a sam of £35,000 was agreed apoti to 
be paid by t he Steam-ship Company to the assessee company, 
ont of which £10,000 was pud to B. & Co. Ltd, , by the Steam- 
ship Company. 

I'he payment of the balance of £26,000 was, by desire of 
the assessee company, was deferred till 19th July, 1921. The 
assessee company contended that the sum of £25,000 was not 
liable to Excess Profits Duty for the accounting period in ques- 
tion or, alternatively, that it should be apportioned over the 
several periods during which the work would have been performed 
and the pnrchase price earned, had the contract been carried out. 

The Commissioners held that the som was liable to Excess 
Profits Duty daring the accounting period. 

On a ease being stated in both the cases, it was held by the 
King’s Bench Division in both the cases that the Commissioners’ 
findings were correct in both the cases. 

In the first of the case, the Conrt of Appeal also upheld the 
above finding. 

(1) Skoei JBreuut Co., Ud. v. The Commieeioner Inland 
Revenue. 

(2) The Sunderland Ship Building Co., Ltd., v. The Com- 
mifsioner Inland Revenue. 

12 T- C. 965 (959. 964, 969, 974. 976)= 136 L. T. 689. 

PROFITS ASSESSABLE— DATE OF ACCRUAL OF. 

Einanca Act. 1915 Saction 38 — Profits iioin oomiBisaiQia 
not dalazminad till tha and of acconnting pariod — Data 
of aocKoal— liabiltty to as s a s ema nt to Ezcass Proiita Duty. 

A s ae eeeo company on the business of wool-combers on 
commisMon. Prior to June 1917, the wool trade was placed 
under Oovemmsnt oon^l and the rates of oommiaaion wen 
settled betwam the war offtn and the Wool Combing Bm* 
ployer’r Federation- Ajiotieet were members of Federatioii. 
Daring the aooonnting periods ending 80di Jane, 1918, awaiMeK- 
were engaged in oomNo^ word for the OoveminMit and west 
remnnecated on the basis cl tariff as fixed team let Jane, 1917* 
Thv xstM wen later rataed by 10% and agiia fay amther 10%, 
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In July 1919, the assessees got £12,126 as extra of the 
second enhancement of 10% in respect of work done 
between 1st January, 1918 and 30th Jane, 1918. 

The sole question was whether the above sum was to be in« 
eluded in the profits of the assessees for the accounting periods 
of twelve months ending 80th June, 1918, for purposes of assess* 
ment to Excess Profits Duty. 

Assessees contended that account should be taken of 
profits, until they became assets that the profits had not arisen 
daring the accounting period and that the assessees’ acconuts, 
prepared on commercial basis, should be accepted as basis of 
liability to Excess Profits Duty. 

The Commissioners held that the extra 10% paid a second 
time, being the final settlement should be included in 
profits for the accounting periods for Excess Profits Duty 
purposes. They accordingly raised the assessment. The Com* 
missioners finding was upheld by the King’s Bench Division 
( per Rovhtt J.) 

I$$ac Holdtn & Son Ltd. v. The Commitgioner Inland 
Revenue. 

12 T.C. 768. (771,778). 

PROFITS ASSESSABLE. ISOLATED TRANSACTION. 
Finano* Act, 1915, Section 38— Excess Profits Duty 
assessability of xirofits from single transaction of par* 
chase and sale — Transaction in the nature of trade. 

Assesses was a business man with many interests ; he 
lent money, he was connected with film business and dealt 
also in real property. At one time, he happened to be at 
Berlin and while there ho had an opportunity of making a 
purchase of a very large quantity of toilette paper from a bank- 
rupt German firm for £ 1,000. He had the paper sent to United 
Kingdom and in endeavouring to market it, he found a pur- 
chaser lor the whole quantity at a price of £ 12,000. He 
was ass es**?*^ to Excess Profits Duty on the profit of 
£ 11,000 which fiius accrued to him. He contended tiiat the 
profits fuM* was a capital accretion, the profit of an isolated 
tiansactioiii and not a part oi the assessees trade. 
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The Commiaaioneis heU that ^e pro6tB yr&^ hom an 
adTentnre in the nature of trade and assessable td. Excms 
Profit 

11 T.C. 588 Disting. 

Rutledge v. The Commieaioner Inland Revenue. 

t4 T.C 490 (495,496,497.498) =19»9 8. C. 879=1929 
8. L. T. 296. 

PROFITS ASSESSABLE, REPAYMENT OF 
EXCESS PROFITS DUTY. 

Finance Act, 1915, S.38(3) — Repayment of Excess Profits 
Duty — Profits assessable in the year in which received. 

Assessee carried on bosiness as a metal merchant np to 
31st March, 1921. For each of the four years ended Slst 
December, 1919, he was assessed to Excess Profits Duty. 
Deduction of this snm was duly made in computing the 
assessee’s liability to income-tax, for each of the four years ended 
5th April, 1920. 

For the year to Slst December, 1920 assessee made a 
loss in his bosiness and proved to the satisfaction of the 
Commissioner Inland Itevenue that he was entitled, under 
Section 38(3) Finance Act, 1915, to the repayment of the whole 
of Excess Profits Doty paid by him in respect of the previous 
accounting periods. 

The repayment was made to the assessee on the 3rd 
November 1921. In March, 1921, the business was transferred 
to a limited company by the assessee. 

The assessee admitted having received and held the Excess 
Profits Duty. 

On assessment on this amount of Excess Profits Duty 
repaud, assessee contended that having ceased to carry on 
business a valid assessment could not be made upon him, that 
if at all, a valid assessment could, tmder R. 4U) Schedule D, 
be made lindw Cases 1 All, wd not under Case YI, that 
the snm repaid was not amount profit within Case YI, and 
that the assessment was invalid also because it had not been 
made under any partictilar case. 

The Commisskmets held that the assessment eould n<^ be 
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Oa appeal, held (relying on 9 T. C. 92 (98, 90, 100) 
the Bxcetfs Profits Doty retorned was assessable to income4ax 
in the year in whiob it was received, the same havii^ been 
treated by the Ck>art (in the above cited case) as bdng “a special 
profit of a partioolar y^ disentangled from all caicolations.” 

Hill V. Matthevs. 

10 T. C. 26 (27, 28, 29). 

Section 38 (3) and S. 3S — Excess Profits Duty repaid — 
Profits assessable — character and nature of tepayment 

Assessee company was registered in 1918 to take over the 
business of another company, doing the business of skin brokers. 
The assessee company went into liquidation on the 25tb Novem- 
ber, 1920 and thereupon ceased to trade. For each of the four 
years ended 30th Apru, 1919, the assessee company had been 
assessed to Excess Profits Duty. The amount was duly deducted 
for income tax purposes under Section 85, Finance Act, 1915. In 
the accounting period, let May to 25th November, 1920, the 
assessee company inade losses which resulted in ils liquidation 
and having proved to the satisfaction of the Commissioner Inland 
Beveuue that it was entitled under the Finance Act, 1915, 
Section 38 (3) to repayment of the whole of Excess Profits Duty 
previously paid by it for the previous accounting period. 

Repayment was made to the assessee company on 22nd 
April, 1924, and assessment to income-tax was made for the year 
1924-25, in respect of the sum repaid as being profits. The 
company conteuded that it was not assessable under any other 
case of Schedule D, except Case I, not being annual profits or 
gain and that under Case I, assessment should be made on the 
average profits of three preceding years. 

Belying upon the case reported in 9 T. C. 92, judgment by 
agreement was given by the Commissioners against the assessee 
and the assessment was confirmed. On appeal to the King's 
Bench Division, the case was not argued, relying on the above 
cited case and the appeal was dismissed. 

On appeal to the Court of Appeal, held : tiie amount of Ex- 
cess Profits Duty repaid was assessable to income-tax as profits 
of the year in which it is received. In so deciding and upludding 
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i3te finding of the Commissioners and the King’s Bench Division, 
Lord Sansxvorth M. R. observed ; “As I have pointed out, this is 
a case where the company has received payment of an amoont 
previously paid by way of Excess Profits l^ty and having that 
characteristic attaching to it ; and we are told by the Statute that 
when such a sum is repaid it is to bo treated as a profit for the 
year in which the repayment is received. It is said it may be 
treated as a profit, but it ought not to be treated as an assessable 
profit. The answer, to my mind, is that it is paid back not by 
way of a sum which has no origin or ancestry ; it is a stun which 
represents a repayment of the amount previously paid by that 
company in the form of Excess Profits Duty upon their trading. 
If it is to have that character and is to be treated as such a 
profit, although it is to be a repayment of sums paid in respect of 
profit, it is to treated as a profit for the year in which the re- 
payment is received. The word “treated” indicates that it is to 
be deemed to be something which in fact it is not, or whether it 
is so or not it is to be treated as a profit, and, therefore, it is, to my 
mind, impossible to discuss the question of whether or not difii- 
colties may arise or whether it may be criticised as financially not 
quite sound that it should be treated in this method in that 
particular year ; but we are told by the Statute that it is to be 
treated as a profit for the year in which the repayment is 
received. When it is repaid treating it as a profit, we find that 
the company has for some years ceased to trade. Does that 
prevent it being possible to assess it to Incometax ? If it is treated, 
as 1 think it is intended to be treated, as an assessable profit for 
the year, for the reasons which I have given and for the very 
purpose for which its repayment has been made, then it is 
possible to do so, because we have only to look at one or other of 
the same Buies in which this particular Buie finds its place, and 
there it is laid down that where a business “has been set op and 
commenced within the year of assessment, the computation 
shall be made according to the Buies applicable to Case YI’’, It 
domot be said in the facts of the present case that there is a 
hosiness which has been going on for three years prior to the 
Utaa when this repayment was made. It cannot be said that it 
iras commenced within a period of three jrears and by a process 
of exclusion we get the fact that here is an assessable profit 
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received by the liquidator of Nesbitt Limitedt which is to bo 
treated as a pn>fit for that year. As to the character and natnre 
of repayment the same ATortowraWe Lor4 M. B. observed: “It 
comes back, therefore, not having lost its character but being still 
the repayment of a snm— too mnch, it is tme, — but a sum taken 
out of the profits which were made by the company in the 
course of its trading, profits which at the time they were made 
subject to income tax and to Excess Profits Duty, and that is 
the character of the repayment that has been made.” 

Scruiton L. J. Dubitana referring to the case reported as 
9 T. C. 92, observed : — 

“I am quite satisfied that Parliament never thought of the 
facts that have given rise to this case, and it is not surprising 
that I also find it difficult under those circumstances to be sure 
of what they meant by the language they have used about facts 
that they did not think about. But I am not sufficiently strong- 
ly convinced of the error of that case formally to dissent from 
the conclusion that my Brothers have arrived at, and I am 
content myself with remaining in the position of Lord, Sands — 
Dubitaru. I am the more satisfied to remain in that position 
because I do not think the decision of the Scotch Court or of 
my Brothers will do any particular harm. 

A. & W. Nesbitt Lid. v Mitchell. 

11 T. C. 211 (214,217,218,219,220). 

S. 38 (3) Repayment of Excess Profits Duty in case 
of loss — Amount assessable to income tax as profits tmder 
Schedule D. Case VI. 

Assessees carried on a business of managing a sugar 
plantation. On l3th August, 1921, the said business was 
transferred to and taken over by a limited company incorpo- 
rated in Scotland, and after the above date, the assessees 
ceased business, Assessees were assessed to and paid Excess 
Profits Duty for all accounting periods to which that duty 
was applicable upto and includiug the acooantiug period of 
12 months ending 80th June, 1912. Deduction of sum paid 
as Excess Profits Duty was allowed in calculating profits for 
inoome tax purposes. 
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For the accountiag period of 12 months ending SOth 
Jane 1921 assessee’s profits did not reach the point which 
involved liability to Excess Profits Duty and on or aboot 
the 22ad April, 1922, assesses received repayment of a snm 
of £ 16,242 by way of Excess Profits Daty for previoQs 
aoooanting periods, under Section 38 (3) Finance Act, 1915. On 
assessment to income-tax on the above sum of £ 16,242 
Excess Profits Oaty repaid, the appellants contended that 
they were not so assessable, as they were not carrying on 
any trade within the year of assessment that the said sum was 
not annual profit, and that in any event, the effect of Bole 
4(1) Boles applicable to Cases 1 and 11, Schedule D that 
the sum so received should be treated as profit of the year 
in which it was received, and thus should be included in 
the average of profits or gains on which liability ( if any } 
to tax under Coses 1 and II, Schedule D would be compiled 
and that accordingly the sum of £ 16, 242 received on 22nd 
Aiffil, 1922, would not involve liability to tax. 

The Commissioners held that repayment of Excess Pro- 
fits Duty was a profit assessable under Case VI Schedule D 
and that the form of notice was immaterial so long as the 
assessment was generally under Schedule D. 

On a statement of case, the Court of Sessions upheld the 
above finding. 

9 T.C. 92 foil. 8 T.C. 67 not appl. 

Kirhet Tru$tees. v. The Commissioner Inland Revenue. 

11 T. C. 323 ( 326, 328, 333)=(1927) Seas cas (H. L.l 56 = 
(1927) Sc. L. T. 63=136 L. T. 682. 

Excess Profits Duty — Repayment of — Profit assessable to 
Income-tax. 

Assessee company obtained license to buy milk, from the 
Food Controller. By virtue of the licenses the company 
purchased milk in the south west area and the sums payable 
to the Food Controller under the said licenses for the milk so 
purchased were debited monthly iu the company’s trading 
account under head '‘purchase”, as and when the company 
rec^ved monthly debit notes from the Food Controller the 
amount to payable and so debited, amounted in the year ended 
SOth April, 1920 to the sum of £ 8,286. 
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It was not antil April, 1924, that the Honse of 
Commons agreed to the omission of the milk charges 
and following the resolution of the Board of Trade, the said 
sum of £ 8,286 was repaid to the company in May, 1924, 

On assessment on this sum, the company contended that 
the sum of £8,286 in question was no part of the trading profit 
of the company for the year ending 30th April, 1920, that the 
said sum became an asset of the company’s trade which was 
not until after the close of the year 1920. 

The Commissioners held that the sum was profit arising to 
the company in the year ending 30th April, 1920, the year in 
which the sum recovered had originally been debited in the 
company’s accounts and in which the transaction took place out 
of which the payment arose. 

They accordingly confirmed the assessment. On appeal, 
the King’s Bench Division (per Rowlatt J.) upheld the finding 
of the Commissioners observed that the question involved was 
one of reopening accounts, the principle of which had already 
been established. 

12 T. 0. 768, 12 T. C. 997, & 43 T. D. E. 477 ref. 

English Daircs Ltd. v. The Commissioner Inland Revenue. 

11 T. C. 597, (601, 602, 605, 606.) 

PROFI’TS, ASSESSABLE— REPAYMENT OF F. P. D 
Finance Act. 1921, S. 38. and Finance Act 1915, S. 40 — 
Repayment of Excess Profits Duty — Assessibility as profits. 

Assessees company got a repayment, resulting from a claim 
under Section 38, Finance Act, 1921 on the 31st December, 
1922. 

This snm was credited in the accounts of the company for 
the year ended on that date, the profits of which were brought 
into the average for purposes of assessment to income tax. No 
question, therefore, arose as to this sum. He got another sum as a 
result of a claim under Section 38, resulting from a revision of 
the computation of Exoess Profits Duty on the basis of half yearly 
accounting period in lieu of yearly ones over the life time of Idle 
dnty. A further refund was made as the result of a claim made in 
respect 6f the postponement of the renewals and repairs under 
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the {ktOTisions of Section 40 (3) Finance Act, 1915. 

Bedacing from the above two anumnts of £ 60,000 as to 
the last two items a sum of £ 6,250 as necessary expenses in* 
carted by the company, in the recovery of the above sums, the 
Miaaiatfiflfl were assessed to income-tax on the difference, being 
£ 4S,760, 

Bepaymoit of this amount was made in May and November, 
1927, and the amount was entered in the accounts of the company 
for the year ending dOth November, 1027, and was not 
included in computing the liability for 1928-29. The company 
contended that the last amount relating to renewal and repairs 
was not a repayment of Bxceea Profits Duty and that the sum 
was the equivalent in dnty of repairs a deduction for which was 
admissible when the Excess Profits Duty was first computed, 
and that the allowance was then doe and the subsequent admis- 
sion of repairs in its effect upon tax could Jiot be termed a 
T fp ayment of Excess Profits Duty. The Commissioners 
confirmed the asseswaaent. On appeal to the King’s Bench 
Division the above finding was upheld (per RotclcUt L. J.) with 
the following observation “when one looks at Section 37 (2) of the 
Act of 1921 it is to be observed that when, upon the final deter- 
mination of any modification provisionally applied under Section 
40(3), it is found that there is a deficiency or excess it is to be 
taken into account in oomputiog the excess profits or deficiencies 
or losses, as the case may be, for the final accounting period." 

Olive S PcwUnglon Ltd, v Rate. 

14. T. C. 701, ( 7044, 706. ) 

Section 36, Finance Act, 1921 and Section 38 |3), 
Finance Act, 19 IS — Excess Profits Duty repaid — Profits 
essessaUe to income-tax-. 

Assessee carried on business of a builder and contractor. 
His profits were assessable to Excess Profits Duty. 

The Excess Profits Duty payable for the accounting period 
of 12 months, Slst December, 1918 and 81st December, 1919 
was £52,683 and £4,3 S7 respectively. Only £2,000 cash, 
however, was paid in respect of these sums, the remainder being 
sUowsd to stand over as an amount due to the Bevenue. The 
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deficiency ia doty estimated in accordance with the provisions 
of Section 88 (3) Finance Act 1915, in respect of the acconnting 
period IZ months to 31st December, 1920, was ^649,366 while 
in addition farther relief was admitted by the Bevenne under 
the provision of Section 36, Finance Act, 1921 being an 
adjustment of Excess Profits Duty over the aggregate period 
of the charge. Finally, after adjustment of sums due to revenue 
authorities and the sums due to be repaid to the assessee, a 
sum of j 63,110 was paid in cash to the assessee in July, 1923 the 
sam having been agreed between the parties. 

The assessee contended that the sum actually repaid 
i. e. if, 31 10 only was profit for purpose of income-tax 
assessment. 

Held: the entice amount set off (being £55,070) was, 
repayment and as such the profits of the assessee for inoomef> 
tax purposes) the payment being a payment at Conunon Law. 

8 Cb. App. 407 (414) ref. 

Tarrant v. Roberta H. M. Inapector of fax, 

16 T. C. 754 (766, 769, 769)=47 T. L. B. 199. 

POFITS— COMPUTATION OF. 

Finance Act, 2 of 1915 Section, 38 (3)— Reopening 
of computation of Excess Profits and adjustment of 
actual loss. 

Assessee carried on the business of exporting cloth to the 
Far East. Daring the years 1918, 1919 and 1920 assessee 
sold large quantity of goods to the National Mercantile 
Corporation, which carried on business at Shanghai. The 
course of sssessees' business was this. Goods sold by the 
assessee were shipped to Shanghai. Assessee draw a bill at 
four month’s sight ou the corporation for the invoice price of 
each shipment of goods. Each bill carried interest @ 1% per 
annum from its date to the approximate date of the arrival of 
remittance in Londoa. Each bill, as it was drawn, was sent 
with the relative shipping documents to the Mercantile Bank 
of India in London and the assessee obtained from the Bank a 
temporary advance equal to the amount of the bill. The Bank 
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then sent the hill and docaraents to Shanghai branch lor 
obtuning the corporation’s acceptance. The Shanghai branch 
of the Bank took delirery of the goods which was kept in its 
own warehoase as security till the bill was paid. 

The goods were then handed over to the corporation and 
the advance made by the Bank to the assessee was satisfied 
in the ordinary course out of the proceeds of the bill. Assessee 
remained liable to the Bank 'for the amount of advance if in 
any case the amount of bill was not received. 

Tn 1920, the market in the East broke and the Eschange 
suffered great depreciation and as a consequence traders got in 
difficulties. The result was that the corporation was unable 
to meet its acceptances. From January, 1920 onwards, there 
was at all times a large sum owing on the bills which the 
corporation was unable to meet — the amount outstanding on 
28th October, 1920, being £47, 982. 

In the course of 1921, goods in the Bank’s warehoase 
were sold and proceeds taken in part satisfaction of the 
amount advanced to the assessee. After giving credit for these 
sums, there was a net claim of the Bank against the assessee 
amounting to £22, 410. This was paid and settled at £8,000 
in December, 1922 by the Bank cumbering tbe assessee's 
financially distressed position. For tbe assessee’s the full sum 
of £22, 410 was shown as the bank’s claim which was allowed 
as a deduction. Later, when it was discovered that a settlement 
was arrived at £8,000, additional assessment was made on the 
balance of £14,410. 

Tbe appellant contended that tbe liability related to the 
year ending 31st March, 1921 and that the fact of the Bank 
having given accommodation for a part of the liability later on 
wa» immaterial f<» tbe purposes of compntation of his liability. 

The Commissioners upheld tbe assessment. The finding was 
upheld by tbe ETmg’s Bench Division also in appeal. On appeal, 
tbe Court of Ai^>eal also upheld the finding, observing that 
tile sum of £22,410 was nothing more than an interim 
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dsterminaUon of the liability which could be reversed later as it 
was indeed done. 

12 T. C. 927 & 12 T. C. 768 not appl. 

Bernhard v. The Oommiaaioner Inland Revenue 

13 T. C. 723 (728, 736. 741, 745, 746). 

Excess Profits Duty — Computation of — Payment of sums 
by employers to secure annuities —Payment of pension 
equal in amount to annuity to pensioners— Sums paid not 
deductible. 

Assessee company was incorporated in Jane, 1930, in 
pursuance of a scheme, whereby the said company acquired 
and took over all the business, assets .and liabilities of an- 
other limited company. For the purposes of taxation the 
assesaee company was txeateid as the anccesaoi to the old 
company. 

The predecessors of the old company had set up a scheme 
under which pensions were paid to its employees who had 
retired or become incapacitated, reserving the nnoontrolled 
discretion to vary or cease payment of such pensions. In or 
about the year 1918, or early in 1919, the board of directors 
of the old company decided to purchase on its behalf 
annuities on the lives of those persons who had been granted 
or were receiving pensions under the said pension scheme. 
The company accordingly entered into negotiations with the 
Equitable Life Assurance Society for the purchase from that 
society of annuities payable during the lives of the serving 
persons who were receiving pensions of amounts equal to their 
respective pensions. As a result of the n^otiations, a policy 
was, on 6th day of March, 1919 issued by the Equitable Life 
Assurance Society under which the latter undertook, in consi- 
deration of a sum of £ 23,100 paid to it by the old company, 
to pay to the old company during the remainder of the life of the 
each pensioners annuities of the respective amounts by quarterly 
instalments, the first of which was to fall due on 15th April, 
1919. The said policy was dated as Slat December, 1918 
and the annuities payable under it were payable from 1-1-1919. 
The said policy was cancelled as to certain annuities in 1924 
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and the old companjr zeoeived £, 7»000 in oonsideraldon of this 
oanoellation. The pensioners did not at any time knovr of 
the existence of the policy, nor 'were they oonsolted as to 
this canoellrtion. The amount undertaken in pursuance of 
the said policy to be paid by the society to the old company 
daring the remainder of the life of each pensioner was equal 
in amount to the pension which was being paid by the (^d 
company to the pensioner. 

The company claimed to deduct the sum of & 23,100 
from the profits in computing the deficiency for the purposes 
of Excess Profits Duty for said accounting period. 

The Commissioners held that the sum of £ 23,100 was 
wholly and exclusively laid out or expended for the purposes 
of the old company's trade but that it constituted capital expen- 
diture and was prohibited as a deduction from the profits in 
arriving at the computation under B. 3(f) of the Buies ap- 
plicable to Cases I II Schedule D. They further held 
that the transaction in question was not one which would 
artificially reduce the amount of profits of the trade of th*'. 
aq>pellant company within the meaning of Finance Act 2 of 
1915 Schedule IV Para 5. The finding of the Commissioner 
was upheld in appeal by the King's Bench Division. 

7 T.C. 368 ref. 

Morgan Crucible Co., Ltd, v. The Commissiotier Inland 
Revenue. 

17 T.C. 811(316,317)=(1932) 2 KB. 185 = 101 L.J.K.B. 
764=147 L.T. 174. 

Finance Act. 1918 — Section 35— C!omputation of Excess 
Profits Duty — Date of sale of stock in trade. 

Assessees carried on the business of brewers and maltsters, 
wine and spirit merchants at Windsor. By a letter dated 
11th April, 1918, the Solicitors of a limited firm made an 
offer to the assessee company for the purchase of their assets 
etc., at a certain spedfied price. Assets of any description, except 
wine and spirit stock, was to be included, the latter to be sold 
ai a valuation. On the 12th April, 1918, the managing 
directors of the assessees assured the above letter by a letter 
on the 17th May, 1918, a contract made between the asaessees 
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oompsny and the offering company was executed. The con- 
tract provided that the purchaser company shall also take and 
pay in cash at valuation to be m%de ns on 24th June, 
1918 and all the wine and spirit stock of the vendor company. 
Completion under the contract for sale took place on 24th, 
June, 1918 and the actual sum payable for wine, spirit etc., 
ascertained by valuation on 24th January, 1918 was paid shortly 
afterwards. 

Negotiations had been pending between the assesses company 
and the purchasing company for several months prior to the 
exchange of the letters above referred to and parties had 
practically agreed as to the terms for some time previous to the 
exehange of these letters. The quantity and quality of the 
stock held by the assessee company was well known at the 
time the letters were written. Assessee company carried on its 
business as usual upto 24th June, 1918 and as per terms of the 
contract of 17th May, 1918, were entitled to and received the 
profits of the business accruing to that date. 

Assessment to Excess Profits Duty was made on the assessee 
company in respect of the profits of the bosines for the account- 
ing period ended on that date. In arriving at these profits 
two sums of £ 589 and £41,103 were included under Section 
35(1), Finance Act, 1918 as receipts of business. These were 
paid by the purchasing company for brewery stock and wine 
and spirit stock respectively sold under the contract. The point 
in the case was whether the sale of the stock took place after 
22nd April, 1918. The assessees contended that the sale took 
place before 22nd April, 1918, having been effected by the 
above-mentioned letters of llth and 12 April, 1918. 

The Commissioners Inland Bevenue contended that the 
said sum of £41,103 was rightly included in the computation of 
profits and that the sale did not take place till the 24th June, 
1918. The Commissioner upheld the above contention of the 
Inland Commissioners and confirmed the assessment. 

The above finding was upheld by the Bevenue Judge 
(SanJeey J.) in King's Bench Division. It was observed that 
the two letters of llth and 12th April, 1918 did not constitute 
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a TODoloded agreement for sale and that the ule did not taka 
place b^ore the 22nd April, 1918 it being immaterial to 
decide whether it took place on 17th May, the date of formal 
contract or 24th Jane, the date of passing of part of sale money 
for stock. 

(1921) 8 E. B. 152 ref. 

Nevil Reid A Co, Lfd., T. The Commieaioner Inland Revenue. 

12 T. C. 645 (648,571.672). 

PROFITS.— COMPUTATION OF SET OFF— APPU- 

CABIUTY. 

Finance Act, 1915, Sectiona— 38 6k 40 Butinesa of ahip 
broken, on own account and jointly aa partner — Buaineaaea 
aeparate for Eacceaa Profita Duty puxpoaea — Set-df in- 
applicable. 

Assessee, company, carried on busineM as shtp-faroken on 
their own aooonnta and also as agents. The were also partners 
in other ship-liroking firms. For Exoess Profits Dnty the 
profits axising from the company’s business of ship-brokers etc. 
in each accounting period from 1914 to 1920 were compnted 
separately and in those accounting periods when the resnlts 
showed an excess of profita over the pre-war standard and 
allowance assessments were made upon the company. 

Similarly the prc^ts arising from firms in which the asses- 
sees were partners in the said acconnting periods 1914-1920 were 
computed separately. As regards these assessments, the com- 
pany have always reserved the right to claim that the business 
of the company and their share of the join steamers is one and 
the same business in dealing with any liability for Excess 
Profits Duty. 

The Commissioners Inland Revenue, purporting to act, by 
way of concessions only, have allowed the deficiencies incurred 
in the company's business as ship-brokers etc. to be set off sgunst 
Excess Profits Duty payable by the company in respect of their 
shares of the profits in the joint busioesa, in co-terminus account- 
ing periods. 

The CommiMkmera of Inland Rerreone in acoorduioe w^ 
the allied coneessimi, allowed the company to set off a certain 
amount oi their dsApiem^ hot refused to allow fnrttier deficiency 
to be S(^ off. 
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The company contended that it carried on only one boainesa 
an^ that their share in profits of joint bnsiness was profit of the 
eonipanies in which they held shares and that set off was possible 
and under term of Part 111, Pinance Act, 1916, basinesses 
oonld not be treated as separate. 

The Commissioners held that the company’s own and joint 
bnsinesses were separate and that no set off could be allowed. 

The above finding was upheld by the King’s Bench Divi- 
sion and the Court of Appeal. The Court of Appeal observed 
that set off in Excess Profits Duty cases was not possible like 
income-tax, the nature of chaise in the two cases being different. 

1925 Sc. 144 * 10 T. C. 88 (112) & 4 T. C. 265 (301) ref. 

Birt, Potter & Hughes, Lid. v. The Commissioner Inland 
Revenue. 

12 T. C. 976 (984,985,986,992,997). 

PROFITS— DATE OF ACCRUAL 

Finance Act, 1915, Section 38 — profits of trade or bnsi- 
ness — date of accrual. 

Assessee company carried on the business of biewers and 
wine and spirit merchants. In the coarse of this bnsiness, the 
company imported rum and sold it either in retail through public 
houses managed by itself or wbolesale to tied public bouses and 
free customers. 

On the Gth October, 1917, the Admiralty issued an order 
under Begulation 2 B of the Defence of the Realm Regulation, 
issued under the Defence of the Realm Act, 1914, giving notice 
of their intention to take {^session of all stocks of rum in 
bonded ware-housee in the United Kingdom. On 16th October, 
1917, the assessee company made a return of all the rum in. 
its bonded ware-houses, which amounted to 700 puncheons 
(a puncheon being equal to 150 proof gallons). In November, 
1917, gave notice that they decided to take provisionally part of 
the mm only 230 puncheons being some 2/7 th of company’s stock 
and that it was decided for the present to pay the actual 
pnxohaae-prioe, plus incidental charges, carnage, rent and 
interest at 5% up to 81st then next, further amount as to farther 
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payment to be made later on. 

The managing director of the aesessee company stated 
that the above action of the Admiralty had injured the company’s 
stock seriously and had upset their business for some years on. 

The assessee company was paid by the Admiralty a sum of 
AlO, 315-1-4 which Was payable into account by the company 
under head "Sale of Bum" This sum was included in the profits 
of the company for Excess Profits Duty purposes for 12 months 
ending 80th October 1918. 

A dispute, however, arose between the Admiralty amd 
the company over the said rum, and on 7th October. 1920, the 
company presented a claim to the War Compensation Court, 
claiming £ 28,571 as compensation, less the above mentioned 
amount received on account. The said Court adjudged the 
right sum to be awarded to the company to be j£15,624-ll-i|j 
as compensation, credit being given for the sum already 
paid. The balance was paid by the Admiralty to the company 
in January, 1922. 

The company contended that this last mentioned balance 
was not a receipt of their profit. The Commissioners discharged 
the assessment. On appeal, however, the King’s Bench, 
Division reversed the Commissioner's finding which was upheld 
by the Court of Appeal and the House of Lords also. 

The Commissioner Inland Revenue v. The New Castle 
Breweries Ltd. 

12 T. C. 927 i934, 939. 945, 951. 964, 955). = 96 L.J.K.B. 
936=96 L.J.K.B. 735=42 T.L.R. 185 = 42 T.L.R. 609=43 'LL. 
R. 476=134 L.T. 506=137 L T. 126. 

Excess Profits Dutys — Claim for damages for breach of 
contract — Payment made by agreement, whether profits — 
Date of accrual. 

Assfssee company carried on business as worsted spinners. 
Their last accoonting period was the one ending SOth June, 1921. 
By a contract dated the SOth March, 1920, assessees sold to 
Messrs. Taylor & Co , 15,000 lbs. of yarns at 20s. 6 d. 

per lbs. On 29th June. 1921, assessees agreed to cancel the 
said contract and to substitute therefor a new contract (d sale 
of the same quantity yarn at ISs. per lbs. upon paymmit 
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by T»ylor, & Co., £1,876 of the difference dne to reduced rate. 
Messrs. Taylor, it Co , paid the sud sam to the assessees in tvro 
instalments of £500 on 27th January, 1921 and £ 1,875 on 
16th Angnst, 1921. 

In computing the profits of the assessees’ trade for the 
accounting period 30th June, 1920 the Commissioners Inland 
Revenue treated the whole of the said sum of ;^18,75 as trading 
receipt of the period. 

On two other contracts wkh F. Shirley Ltd. and A. W. 
Wood and Co. assessee got £290 and £ 12,500 respectively which 
sums were also treated as their trading receipt for the said 
period. 

Assesses contended that the same were not trading receipts, 
at any rate not of the periods ending 80th June 1 920 and 1921 
in the case of the sum of £1,875 and £‘200 respectively and that 
the sum of £12,500 was for damages for breach of contract. 

The Commissioners held the £187.5 to be trading receipt for 
the period ending 30th Jane, 1920 and the two sums of £200 
and £12,500 as the trading receipts for the accounting period 
ending 30th June 1921. 

The finding was upheld by the King's. Bench Division. 

(Per Rovlatt J,) 

Jexfce Robinson & Sons v. The Commissioner Inland Be- 
venue 

13 T. C. 1241 (1240. 1247'.. 

PROFITS - FORWARD CONTRACTS. 

Finance Act. 1915, Section 38— Forward Contract— Date 
of accrual of profits. 

Assessee company carried on business as Electrical and 
Mechanical Engineer. 

On 34th March, 1914, the company entered into a contract 
for the supply of 55 electric motor cars, complete with control 
gear, delivery of which was to commence on Ist July, 1914 and 
was to terminate on 8rd September, 19 14. The company itself 
manufactured motors, but it sub-contracted the contnd gear to 
another company to "Test", by a contract dated the 3rd April, 
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1914. Tbe resaltaat profit to tbe assessee company under the sab* 
contract was to be £1,064. Owing to war, deliveries under the 
contract were delayed. For the six months ending 81st Peoember, 
1914, only £ 626 selling value of control gear was delivered, with 
a profit of £ 85. For the six months ended 3rd June, 1915, and 
£1766 selling value was delivered, with a profit of £224 for the six 
months ended Slat December, 1915, further delivery were made 
with a profit of £184 and the final delivery took place in July, 
1916, with a profit of £ 570. The profits were credited to the 
several periods (.all of them accounting periods) in which deli- 
veries were affected. The assessee company contended that the 
profit on the transaction in question was ascertained and made 
on the completion of the contract for the purchase and sale, i.e, 
on 3rd April, 1914, that the said profits resulted from pre-war 
contract and did not form part of the company’s profits and 
gains of the various accounting periods in which delivery took 
place and that the way in which the company’s accounts had 
been drawn up could not bind the company for taxation pur- 
poses. 

The Commissioners disallowed the company’s contention. 
On appeal, the King’s Bench Division (per Rowlatt J.) reversed 
the Commissioner’s findings and allowing the appeal, remanded 
the case. The Court of Appeal reversed the order of the King’s 
Bench Division, on appeal and restored the Commissioner’s 
finding. It was observed that the profits were neither ascer- 
tained nor made, at the time that these contracts were concluded 
and that the only proper way in which the profits arising from 
the working up of this contract ought to be brought into account 
was to ascertain them as and when they were realized. 

J. P. Ball t Co., Ltd, V. The Commissioner Inland Revenue. 

12 T. C. 882 (386, 887, 388, 389, 390)= (1921) 1 K.B. 213 
= (1921) 8 K. B. 152 = 90 L. J. K. 3 1229=126 h. T. 720=87 
T.L.R. 744 

STATUTORY PERCENTAGE 

Finance Act 1916, Section 49 (1) Proceediaga under — 
Bemoneration of direotora of company Jiaving ooaliol'. 
ling Inimreat— Deduction of — Statutory perce n tage of 
average of capital taken to be iwe-war atandard — Rnance 
Act 191S. Sckedule IV. Part II. it 4. 

Assemee company wu moorporated in 1914. As tuoh it 
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bad no pre<wac standard for {mrposes of Excess Profits Duty 
and consequently its pre-war standard had to be taken to be the 
statotory percentaife on the average amount of capital employed 
in the business during the accounting period, as provided by 
Finance Act, 1915, Schedule IV. Part II B. 4. 

Ths directors of the company held 4,300 shares out of a 
total number of 7, 000 shares. They thus bad a controlling 
interest and proceedings were taken under Section 49 (1) and 
the company was treated as a firm and the directors as partners 
thereof. It was contended on company’s behalf that the directors 
did not have a controlling interest in the company and that 
consequently their fee and salaries should be allowed as deduc- 
tion in computing Excess Profits Duty. 

The Commissioners held that the directors of the company 
possessed a controlling interest and that consequently the Com- 
missioner Inland Revenue could treat the company as a firm 
and the directors as partners thereof. They accordingly 
dismissed the appeal and confirmed the assessment. 

A case having, thereupon, been stated to the Court of 
Sessions, the Court upheld the above finding. 

The Glasgow Expanded Metal Co. Lid. v. The Com- 
mistioner Inland Revenue. 

12. T C. 573, (678, 580)=(1923) Seas Css 365. 

TRADE OR BUSINESS. 

Finance Act, 1915, Schedule FV, Part 1, Ra. 8 & Section 
38 — Business of making investments — Trade or business 
— Chargeable to Excess Profits Duty. 

Assessee company was formed in 1917 to acquire, hold 
and guarantee the subscription of shares, stocks, debentures, 
debenture stocks, bonds, obligations and securities, issued by 
any company constituted or carrying on business in United 
Kingdom or in any colony, dependently and also those issued by 
any government or aoremga and to purchase and deal with 
real and personal property and lights of all kind. 

The assessee company held tiie whole of the shaze capital 
of a Japanese company, purchased in 1917, the whole of 
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the oommon stock of Canadian company a holding of £ 550,000 
in the Victory Loan, purchased in J 919, and a holding of 
preference shares in Amalgamated Cotton Trusts. 

The Chairman, the Managing Director and other directors 
of the assessee company hold lai^e shares in the company. A 
majority of the meetings of the company was held for the 
purpose of passing transfer of shares in the assessee company. 

The company contended that it exercised no control, other 
than that of a shareholder over the Japanese and Canadian 
companies in which it held shares, that it was a holding 
comimny and stood in the same position as an individual 
acquiring and holding investments and that it did not carry 
any trade or business and was thus not within the charge to 
Excess Profits Dnty. 

The Crown contended that the principal business of the 
company was to making investments that the respondent 
company was carrying on trade or business within Section ;-)8(l) 
and that its profits were chargeable to Excess Profits Duty. 
The Commissioners were of opinion that the Company was a 
holding company only, not carrying on any trade or business. 
They accordingly discharged the assessment. On appeal, the 
King’s Bench Division reversed the above finding, holding that 
the company’s business was that of investment and thus 
its profits were within the charge of Excess Profits Duty. 

Th« Commifsion«r Inland Revenue v. The Tyre Invest- 
tnent T rust Ltd. 

12 T. C. 646 (654, 655. ‘?66) = 132LT. 69. 

Ss. 39 and 40 ( 2 )— Port of London Authority carrying 
on trade — Aasesaable to Excess Profits Duty — Standard 
o charge. 

Assessee, Port of London Anthority, are the antbority 
appointed by the Port of London Act, 1908. Under the ss^ 
Act, aasessees were entrusted with certain duties for improv> 
ing and administrating the London Port, which duties they 
have been discharging. They haye, for the said purposes 
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tilEeQ over and carried the uadertakings of the Dock Com- 
panies, have exercised the powers conferred on them of pur- 
chasing their main undertaking affording facilities for the 
loading, unloading or ware-housing of goods in the Port of 
London acquiring with the consent of the Board of 
Trade and carrying on the business of two companies, the 
one being the business of discharging and loading grains 
and other goods and the other of constructing granaries, 
cranes, and ware-houses. They were in fact owners of docks 
and of lands, buildings, railways and other works e.g. ware- 
houses, hotels and other properties. 

Their revenue was derived from dues and rent on ship- 
ping and rates and charges for accommodation and services 
rendered and they also received income from ware-housing 
goods and from rents of properties, railway rates and tolls, 
dredging licenses, river tolls, hire of dredging plant, canal 
tolls and fees for the registration, and licensing of craft and 
watermen and receipts from various other sources. 

On their profits derived from the businesses transferred 
to them for Dock Companies, etc., or subsequently acquired 
or purchased by them, they were assessed to Excess 
Profits Duty upon the basis of pre-war standard of profits 
The aseessees, on appeal, contended that they were not 
a body carrying on a trade or business within the meaning 
of Part, III, Finance Act, 1915, that they did not and owing to 
their constitution could not make any profit and that any 
surplus accruing to them in their revenue account was purely 
of a temporary and accidental nature and was not profit asses- 
sable. 

The Commissioner determined that the Iiondon Port 
Authority, the assessees, were carrying on trade or business 
within the meaning of Finance Act, 1915, Part III and made 
profit in ao doing, within the meaning of that Act. On 
appeal, htJdi ( by the High Court ) the assessees did carry 
on trade or business and that they were rightly aaseeaed as 
above. The finding was upheld 1^ the Court of Appeal also. 

(1919) 2 E.B. 650 A 3 T.C. 25 ref. 
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The Port of London Authority, y. The Comtniemoner 
Inland Revenue. 

12 T.0. 122 (132,134)=(1919) 2 K. B. 603 = (1930)2 K. B. 
612=89 L. J. K. B. 647 = 123 li. T. 316 = 36 T. L. R. 460. 

S. 38 — Receipt of royalty by a company for sale of 
patents — Not a trade or bueineas. 

Assessee was a company incorporated under the Acts rela- 
ting to limits companies. By an agreement, the company agreed 
to take oyer and work certain inventions on payment of royalty, 
liater, a new company was formed.the former company having 
been wound np. The liquidators of the old company agreed 
under an agreement to transfer all the old company’s rights and 
assets to the new company in consideration of £ 30,000 in cash, 
£ 80,000 in fully paid np shares and a royalty of 60 per effective 
hone power on every machine sold. 

Under the agreement as above-mentioned, large sums became 
payable to the liquidators and it was found inconvenient for the 
old company to continue in liquidation. By an order obtained on 
16th June, 1900 the winding up of the old company was stayed 
and since that date the said company has continued as a company 
to receive the sums to which it wa? entitled and to make distribu- 
tion to its shareholders. 

The above agreement was later modified by subsequent 
agreements in 1901,1904 and 1915, entered into between the two 
companies and Mr. P whose inventions the old company had 
undert^en to work. 

No part of the expenses of the new company in connection 
with tiie experimental work on the patents was charged to or 
borne by the old company, which had no separate office or staff 
and the new company did the Secretariat work required by the 
old company for calling directors or shareholders' meetings and 
the payment of dividends. 

It was contended on behalf of the old company that it was 
not carrying on any trade or business within the meaning irftiie 
Finarce Act, 1915, Part III, and that it sms not liable to 
Bxcess Profits Ihity assessment. The speeiid Commisstoner 
^detnrafined on hwts and evidence thst no trade or business within 
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the ttiesning of Finance Act 1915, Part III was carried on 
by the old company. 

The finding of the Commissioners was upheld in appeal by 
the King’s Bench Division (per Rowlatt J. ) it being held 
that the royalties were in effect payment by instalments of 
{Nirt of the price of the property which the old company had 
disposed of to the new company and that the right to the royalties 
bein^ practically the only interest in the undertakifag that the 
old company retained, it had nothing to do but simply to receive 
the royalties. 

As such, it was held that the old company carried on no trade 
or business within the meaning of Finance Act 1915 and was 
assessable to Excess Profits Duty. 

The Comtniasioner Inland Revenue v. The Marine Steam Tarhin 
Co. Ltd. 

13 T. C. 174 (178, 180=a9*20) 1 K. B. 193 = 89 L. J. K. 
B. 49=121 L. T. 368 = 35 T. L. R. 599. 

Finance Act, 191S, Sections 38 & 39 —Syndicate formed 
to acquire concessions and rights —Profits of syndicate — 
assessment to Excess Profits Duty. 

Assesses, syndicate was a company incorporated on the 
10th January, 1905, under the Companies Act. It was formed 
to apply for purchase or otherwise acquire concessions, rights 
and privileges of every kind in relation to mining, electrical, 
agricultaral land, and water in the control of works of any kind 
in Korea or elsewhere and to work, exploit and turn the same 
to Euxxtnnt. 

Tl* business of the company was to be managed by 
directors who were to exercise all powers of the company and 
do on behalf of the company, all such acts as were within the 
scope of the Memorandum and Articles of Association of the 
company. 

The Syndicate acquired in February, 1905 a half right to 
concession in Korea extending over 316 square miles on 
which WM situate a gold mine. The title to this concession 
was granted by the Korean Government and was held jointly 
with an American firm of Collbran and Bostwihk under , an 
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a^rcMment dated the 7th Fefaraawy, 1935. It waa orj|^aally 
intended that the Syndicate shonld itself develop and work the 
concession and should also obtain and develop other concessions 
lor which preliminary negotiations had been made. These 
expectations, however, were not fulfilled and on the 2nd March, 
1908, the Syndicate executed a lease of their share in the 
concession to the American company. Daring the yeu: ending 
dlst March, 1916 and 31st March, 1917 the income of the 
Syndicate had been derived solely from the interest on bank 
depo»t and from royalties received under the lease. 

The Syndicate employed as its agent a resident in Korea 
at a small retaining fee of some £. 25 per annum. 

The Syndicite was assessed to Excess Profits Duty on the 
above profits. It was contended on behalf of the Syndicate 
that it vras not carrying on any trade or business within the 
meaning of Finanace Act, 1915, Section 39. The Ctemmisaiomrs 
allowed the appeal and discharged the assessment, holding 
that the company was not carrying on any business, the 
Teeei|it of interest and royalties alone which the company had 
been doing, not being a business. 

The above finding was upheld by tbe King’s Bench 
Pivtsion (per Rovelatt J.) The finding was reversed by tbe 
Court of Appeal. In appeal, it was held that the effect of the 
agte«nent between tbe aasessee and tbe American company 
was the carrying out of the object which they undertook to 
attain, ».e. of acquiring a concession and working, exploiting or 
tnming the same to account, that in such a case Section 89 has 
to be read with the changing Section 38 and tbst tbe purpose of 
acquiring concessions and turning them to account was a 
^bnsineaa’ as contemplated and spoken in Section 89 of the 
Pinance Act, 1916. 

Ttu Committioner Inland Revenue, v. The Korean 
JSyniicate Ltd. 

12 T. 0. 181 a86, 197, 198. 201, 202, 206, 20aN»fl020) 
1 K. B. 593=<1921> 8 K- B. 268=89 L. J. K. B. 779=90 L. J. 
K. B. 1158=129 L. T. 871=126 li. T. 616=36 T. L. B. 

37 T. L. B. 785. 
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TRADE OR BUSINESS 

Ss. 38 and 39 Incoma of inventor from reoeipi ^ 
Royaltlea — Not profite auesaable to Excess Profits Duty. 

Assessee had for many years been an inventor and had 
applied for and been granted a large number of patents, in 
all amonnting to rather under 400. Of these, he had only 
sold one, twenty five years ago. He did not himself mana> 
factnre the patented articles. 

Assessee had for some time past been the managing direc- 
tor of a company, mannfactnring and dealing inter alia 
in cycles and cycles parts and accessories. On 15th February 
1907, the respondent entered into two agreements with the 
above mentioned company. One of the agreements provided 
that assessee shonld continue to hold the office of the mana- 
ging director for a further period of five years from the date 
of execution of the above agreement on the terms therein 
set out, receiving a salary of 800 per annum and com- 
mission dependent on results. The other agreement provided 
that on the terms and with the limitations therein expressed, 
the company shonld have the right to elect to be interested 
in and entitled to a share in any discovery, invention or 
desigu made by the assessee while in the employment of 
the said company. 

Assessee was the director of another company. From the 
latter company it received royalties. The question was whe- 
ther the receipts of these royalties were receipts from trade 
or business within Section 39 Finance Act 1915. There was a 
difference of opinion amongst the Commissioners, one hold- 
ing that while profits from royalties were not profits arising 
from trade or business, within section 38 ( 1 ) Finance Act 2, 
of 1915, in this particular case, as the facts showed thsA- 
the respondent had made it the business of his life to dis- 
cover and invent means whereby profits could be realized 
in the coarse of trade and to take active part in the super- 
viskm, management and control of the manufacturing and 
trading operations necessary to such realizations, the profits 
aoomed to &e amessee from a business within thC meaning 
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of tiiose words as used in Section 38 ( 1 > and that, tharefora, 
he was not within the exemption in Section 39 ( o ) Finance 
Act, 1915. The other Commissioner, howeyer, took the oonten* 
tion pnt by the assesses as correct. The Commissioners* de- 
termination was in favonr of the assessee and they disohaiged 
the assessment. * 

The above finding of the Commissioners, that the assessee 
was not carrying on a hnsiness, the profits of which were 
liable to Excess Profits Daty. was npheld by the King's Bench 
Division in appeal. 

The Committioner Inland Revenue, v. Sangattr. 

12 T. C. 209 ( 218, 214. 216, 217) = (1920) 1 K. B. 587 = 
89 L. J. K. B. 673=322 L. T. 374=36 T. L. R. 158. 

TRADE OR BUSINESS CARRYING ON OF. 

Section 38 — Cazrying on of trade or business. 

A tramway company ( called the Old Company) sold the 
whole of its undertakings, with the exception of some lands to 
another Tramway company, (Anglo-Argentine) in consideration of 
an annual sum of £70,000 to represent the payment over 80 years 
of the capital sum treated m the price of the undertaking and 
interest, year by year, on the unpaid portion. By an arrange- 
ment, a New Company superseded the Old Company. The right 
to receive the above mentioned snm of £ 70,000 a year was 
assigned to the New Company. The Old Company handed a 
further snm of £111, 500 to the New (Company. Lands excepted 
from sale to Anglo Argentine Co., also were assigned to the New 
Company. The New Company in return for the extinguishment 
of the debentures of the Old Company issued debentures 
of its own to tbe face value of 50% in excess of the 
face value of old debeolures, being a lower rate of interest, 
so that tbe income was the same. It also issued shares, 
extinguishing old shares, tbe new shares being greater in 
total ftLce value than the old. Under an agreement between 
the Old and the New Company, the debentore stock of the 
New Company was to be redeemed pur in 1985 (tbe 
termination of the annual payments of £70,000 year). This 
latter sum was tobe hdd under special kustto pay the interertof 
debeotoree yearly, administration expenses and dividend. The 
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income of tlie farm waa to be acoamolsted to form s fond, which 
would be the eqaivaleat of the share capital at the end of the 
time. 

In the above circumstaaces, it was contended that the New 
Company did not carry on boainess or trade. It was held that the 
New Company was carrying on trade or bnsiness. 

The Commietioner Inland Revenue v. City of Buenos Ayres 
Tramway Co., (1904) litd. 

12 T. C. 1126 1126, 1142. ) 

Finanoa Act, 1915— Section 38, Caizying on of trade or 
businees. 

Assessee company in this case was formed to acquire 
steamships and other vessels, to build, charter and let out on 
hire and trade with ships, to carry on bnsiness as shipowner and 
to invest and deal with company’s money not required for any 
immediate purposes. 

The company held certain treasury Bills. It was held by 
the King’s Bench Division ( per Rowlatt J. ) that the Company 
did carry on trade or business. 

12 T. C. 667 

( Sonth Bihar By. case ) ref. 

The Commissioner Inland Revenue v. Bale Steamship Co. 

Bid, 

•n T. C. 712 ( 718—720.) 

Finance Act, 1915, Section 38 — Canying on trade or 
bnaineaa — company formed to construct a railway — fixed 
annual rent, transfer fees, interest and dividends, receipt 
of company. 

Assessee company in this case was formed to construct a 
railway in Scotland. It was incorporated by an Act. The 
company was, under the Act, to receive 4% on the amount 
spent on construction of the railway, together with a farther 

* This w«8 film a cm« nndnr Svetton 6‘J, Finsitcn Act, 1920. relating 
to Cor|M>ration ProFiUi Th*. It h<t« also t>e»n nf’ted briefl.v h**re for 
reasons oimiler to that ttivcn un<i<‘r ihe Weatteigh. The Sontti Bihar 
tUilwtt}' end the Eccentric Club Ltd. 

12 T. C. 667 ). 
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Iluc^bwtmg and oontingant rent dependent on reeeipte from 
the railway. By an amending Act, passed later, a fixed rent 
of 12,500 was ‘to be paid to the sssessee company, free and 
clear of all deductions except income-tax. 

Apart from this, the sole revenne of the company 
consisted of a small amount of interest on cash at its bankers, 
of dividends on investments and a trifling amount received by 
way of transfer fee on the transfer of company’s shares. 

The company was scheduled as a “Railway company,” 
under the Railway Act. 1921. 

On the company contending ibat it did not carry on 
any trade or business, it was held that the company was 

carrying on trade or business. 

12 T. C. 667 ref. 

Finance Act. 1915— S. 38 caxryina on of trad# or 
bnainess. 

Where a company, formed to acquire interests in free hold 
estate, held investments, had power to exchange any of its 
investments and deal with the mines of the company the 
revenue of the company consisting of rents from leases, it was 
held by the Court of Appeal that the company carried on trade 

or business. 

12 T. C. 181 (197) ref. 

TMe Commissioner Inland Revenue v. The Weetleigh 
Ettai* Co, Ud. 

12 T. C. 657 (687, 693, 698)=(1923) 2 K. B. 614 = (1924) 
1 K. B. 390= 1926 A. C. 476 = 92 h. J. K. B. 990 = 93 L. J. 
K. B. 289=94 h, J. K. B. 386 = 156 L. T. J. 387 = 130 L. T. 
538=132 L. T. 802 = 89 T, L. R. 461 = 40 T. li. R. 308=41 
T. L. R. 328. 

Finance Act, 1915, S. 38 — Carrying on of trade or 
bnaineea. 

Asaessee company was formed to supply to the Secretary 
of State (or India in Conneii, funds and . materials required for 
the conMroction, completion end making ready and fit for 
paUio traffic a railway. ItB receipts were derived from annual 
payments made by the Secretary of State, li was oonoemed 
in ihh business of disposing and dividing profits. 

* Tlut em»a rvUt«<l to corporation profita but as tb« point iuvotwd 
was one ol "earryins on tnuie or bnainaae*’ alao, wbiah ia naeSMSty for 
IlM deiennioatioii ot Escaaa Profits Daly a asasaiaaot, It has bseu Botea 
priefijr hers. 
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It hdd by tbe Coart of Appeal that the oomputy 
osrried on trade or boainesa. The finding waa upheld by the 
Bfouae of lorda aleo. 

The CommiesUMier Inland Revenue v. The South Bihar 
Railway Co., Ltd. 

657 (689, 694, 696, 698, 702, 712). 

Finance Act, 1915, S. SS-Caxrying on of trade or 
business. 

In tbia case the company in question was a social dab. 
The income and property of the clnb was to be applied 
towards the promotion of the objects of the dab and no member 
of the dab in his character as such was entitled to receive direc- 
tly or indirectly any dividend, bonus or other profit ont of socb 
income or property. It was held by the Coart of Appeal 
that the company did not carry on trade or boainess. 

2 T.C. 100, & 2 T. C. 46 ) ( 482,483 ) ref. 

The Commis»ioner Inland Revenue v. The Eccentric 

Club Ltd. 

• 12 T. C. (567 (691, 697, 703, 704). 

Finance Act, 1915, Sectiozu 38 & 39 — Carrying on of 
trade or business for Excess Profits Duty purposes — 
Company assigning rights and receiving royalty — Liability 
to Excess Profits Duty. 

Assessee company, incorporated in 1912, acquired certain 
propertim and rights to bore for oil in Budderpore, Assam. The 
company proceeded to drill wells for oil on some of the properties 
and lands, the sabject of the said rights and erected certain build- 
ings and plants thereon in connection with the said drillings. 

By an agreement dated the 8th April. 1916, made between 
the assessee company and the Burma Oil Ck>., Ltd., the assessee 
company transferred the rights to bore oil, in consideration of 
payment of royalty and a fixed sum as expenditure of the assessee 
company op to 81st March, 1916. The Barmah Oil Comi^ny 

* Them three oases occurred under Section SS.Finance Act. 1920 for 
me purposes, of Exosea Prodts Dnty, but of Corpontioa Profits 
"'ax as tbsy tonohed and decided the question of “carrjiufc on trade 
or basinesa . also ua«fa) and neoesear^ to be lookftd into for tiie 
gur^Ms of Exesea Profits Duty asasaement, they have been noted 
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was to render aoeonnt of the prodat^on of petroleum and of the 
•quantity of fo^ used and the royalty due, every month, to the 
assessee company. The said company was not either to mortgage 
or assign the rights so sublet to them under the above-mentioned 
agreement. The Burmah Oil Company duly acted on the 
agreement and paid the sum of £ 12,500 expenditure as therein 
provided. The royalti^ payable under the said agreement were 
also duly paid to the assessee company’s agent at Calcutta. 

Assessee company employed a resident representative to 
check the quantities of oil produced by the Burmah Oil Company 
and to forward a monthly statement to the company in London 
and did from time to time distribute by way of dividend the balance 
of the royalties payable after defraying therefrom the above cost of 
checking. The company contended that as from 8th April I9l5 
the date of agreement, it ceased to carry on trade or business for 
Bxeess Profits Duty pnrposes. The Commissioners found as a 
fact on evidence that the company was not carrying on trade or 
Imsiness within Section 38 Finance Act, 1915 and they accord- 
ingly discharged the assessment. 

On a case being stated, the King's Bench Division ( per 
Rowlatt J.) held that the Commissioners’ finding was, on the 
fscts above-stated erroneons in law, that the question was one of 
feet only end that, under the agreement of 1915, the assessee 
•company had not transferred the whole of their property, as they 
had imposed upon tiiem certain delegations left in respect of the 
property and certain righto, of getting the property back again if 
the Burmah Oil Company did not carry out their agreement. 
}3 T.C. 181 ref. A rel. 

The Committkmer Inland Revenue, v. The Budderpore OH 
Co. Ltd. 

12 T.C. 467 (478 , 477, 480, 481 .) 

Jinanen Aot, 1915, Swetion 36— Fiaanc* Act 1918, 
S. 35— FxofiUa of irada of a pazty intandiim to xaUbca bom 
•bosin a M — ^ilaaaaaibility to Ezoaaa Pzofits Dutir. 

Aa s e s e ee s had carried on bosineM as wine and apwit 
nerehanto in Belfast for a number of yearn. Bady in 1918 
they decided to retire from bosineee. This daeliioB toey 
commnnieated to tbdr eustomnrs in a etroular datad ttie i89t 
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Msroh, 1916. On the 24th Match, 1916, th^ also isaned to 
theic costomers a circular setting out the amount and nature of 
goods which they had for sale and in this circular they 
specifically stated that they were retiring from business. 

It was found as a fact that the assesseea did not want to 
sell their business as a going concern but that they wanted to 
dispose o{ their stock to their regular customers. 

In 1916, there was not much demand for their stock but 
in 1917 they were practically able to dispose of theic entire 
stock, realizing thereby a sum of £ 48,402-18-l. They 
purchsksed no stock after they had decided to retire except 
that they made some purchases to meet running contracts 
with some distillers to take certain amount of spirit in each 
year np to 1917. At the close of 1917 they still had stock 
in hand amounting to 1,020 in value. 

There was no purchase of stock in 1918. 

On a return for assessment to Excess Profits Duty made 
by the assessees on 11th April, 1918 they stated that they 
desired to discontinne the business at the earliest possible date, 
showing thereby that they were still in business. The profits 
for the accounting period to 31st December, 1917, the sobject 
of the return were £ 36,689. Assessees contended that they were 
not liable to be assessed to Excess Profits Duty in respect of the 
year 1917 and that Section 35 Finance Act 1918, observed on 
the face of it that there was no such liability. The Commissionera 
held that the assessees were carrying on trade or business and 
were liable to be charged within Excess Profits Duty in respect 
of the profits arising therefrom for the accounting period from 
1st January to Slst December 1917. On appeal, the Eing’a 
Bench Division upheld the Commissioners finding bat the Conri 
of Appeal reversed the finding of the Commissioners and the 
King’s Bench Division. The House of Lords upheld the 
finding of the Court of Appeal. It vras observed that if the 
facts determined warranted the conclusion that the sales were 
realization sales and were capital transactions incidental kr 
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'winding np of ih» bnsunora, Excess Profits Duty oonld not 
be obarged. 

19 T. C. 827 & 4 T. C. 618 ref. 

J. S O, Kane <6 Co. v. The Commistioner Inland 
Revenue. 

12 T. C. 303 (309, 839, 846, 368)=66 I L. T. R. 75=126 
L.T. 707. 

Section 38 — Carrying on of trade for pnxpotes of assets- 
meat to Ezcesa Profits Duty, 

Asseasee had, since 1910, carried on a business of a 
wholesale agrioultoral machinery merchant in' the city of 
Xiondon. He had never had any connection with the 
linen trade ; nm had he ever had any transaction in snrplos 
Government stores. 

On 6th May, 1919, assessee happened to visit the 
Government Depot in company of some other persons 
and a large quantity of nnbleached linen lying there, that had 
been acquired for the purpose of covering aeroplanes, attracted 
-the assessee’s attention and its use were expluned to him 
by an official on the spot. Assessee decided to purchase the 
same before leaving the spot and after brief negotiations, 
did actually purchase tiie same in the quantity of 44,803,^84 
yards at Is. 8d. per lineal yards for a total sum of £ 3,733,625<6’5 
-without regard to quality or width. The assessee, feeling that the 
Belfast Manufacture were his best purchasers organised, in 
order to alarm them, an advertising campaign, by leading them 
to think that their market would be uodermind. For this purpose 
he rented an office for which he paid rent, rates and taxes; 
he furnished his office; installed it with a telephone and employed 
a stafi of a number of clerks and an adversiting manager at a 
high salary. He iraued-oiroulars, inserted advortisements on a 
large scale in the trade jonroals and important newspapers. 
He tiered commission of 14 percent to any body who 
introdooed orders. He incurred an expenditure of large earn 
on postage and telegrams. The result was that the entire 
quantity of nnbleached linen was sold off in the same , state 
in which it was poichsad. A s^e book, a delivery book and 
a ledger was kepi and generally all the booka were k^ tbai 
wcold normelly be in a trading ccmoern. 
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On the ebove facts, the assessee contended that he did 
not oaxry on any trade, or oonoem in the nature of trade in 
connection with linen that the transaction was a gambling 
one and that the jHrofits were not annual, chargeable under 
Case VI. 

He was assessed to Excess Profits Duty on the profit 
arising out of this linen transaction. On appeal against the 
assessment, the Commissioners held that in exercising the 
abore activities, the assessee was carrying on a trade, the 
profits of which were assessable to Excess Profits Duty. On 
appeal to the King’s Bench Division held (per Rowlatt J.) 
that the assessee carried on a trade and that the fact that he 
made only one purchase did not prevent the subject matter, 
being a trade. 

6 T. 0. 169, 12 T, C. 868 and 7 T. C. 125 ref. 

Martin v. The CommiBsioner Inland Revenue. 

11 T. C. 297 ( 302, 308. 310). = (1926) 1 K. B. 660 =96 
li. J. K. B. 497 = 138 L.T. 523=42 T. L. B. 233=(1927) A.C. 
312 = 96 L. J. K. B. 379=186 L. T. 680=43 T. L. R. 116. 

TRADE OR BUSINESS-POST- WAR ISOLATED 
TRANSACTION 

Finance Act, 1915, Ss. 38,39,40, Schedule IV. Part II 
Isolated transaction — Business commenced after the 
1914 War — Assessibility to Excess Profits Duty — Cons- 
truction of Finance Act 1915 and subsequent Act. 

Three persons, members of three 5rms, engaged in wine 
trade, entered into a speculation independently of their firms, 
forming together a little syndicate for speculative purpose. 
They bought a large quantity of cape brandy from the 
Government of South Africa, They did not buy the entire 
quantity there all atonce but piecemeal, as they did not 
know how much of it was there, but ultimately they did 
buy the whole lot. 

They succeeded in selling some of it at a profit for 
export to the East and they brought the remtunder hpme 
to the United Kingdom. They blended it with French 
Brandy for which they employed three firms whom they 
paid. They, then, reoorked it in more casks, of course, and 
then they disposed of it piecemeal in some hundred transaction 
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'within a period of fourteen months. It -was admitted 
that the intention of these gentlemen forming the syndicate 
was to sell the whole of the brandy in question at a pro* 
fit. This intention was suceeasfuliy carried out in the manner 
above indicated. None of these three persons had ever be- 
fore been engaged in a simlar transaction. On assessment 
to Excess Profits Duty, on the profits of the sale of the 
said brandy in the above mentioned manner, the assessees’ 
syndicate contended that the profits were capital profits on 
the realization of speculative investment and were not profits 
arising from any trade or business carried on by them that 
theirs was an exceptional and isolated transaction, not amount- 
ing to carrying on of trade or business. Alternatively, they 
contended that as their trade or business, if at all taken to 
be so, commenced in 1916, « r. after ibe outbreak of the 1914 
war, they were not chargeable to Excess Profits Duty. 

There was no question or dispute as to the amounts 
or figures. The Commissioners held that the profits were 
from trade or business carried on daring the accounting period 
and that the same were chargeable to Excess Profits Duty. 

On appeal, the King's Bench Division ( Per Rowieit /.) 
upheld the Commiseioner's findings. The Court of Appeal 
also upheld the said finding, on a true construction of the 
1915 Act and the subsequent Finance Act, connected there- 
with. Beferring to Section 45 ( 1 ), Finance Act, i9'20, it was 
observed : — 

( Per Lord BttrndaU M.R. ) 

"Therefore, it speaks, of a bnsinesa which bad no pre- 
war trade year and contemplates that such a business might 
and would be chargeable with Excess Profits Duty”. 

Subsequent litigation on the same sobject, it was ol»er- 
ved. might bo looked into to see what is the proper oons- 
tmction to be pnt on an earlier Act, where that earlier Act 
is ambignous on any point. 

( 1900 ) 1 Q.B. 156 ref. 

Cape Brandy Syndicate v. The Commignoner Into/ad 

Revenve. 

12 T.C. 858 (263, 868, 873, 882)=s(l921) 1 K. B. 64= 
<1921) 3 K. B. 408 =90 L. J. K. B. 461 = 150 L. T. J, 266= 
125 h. T. 108=87 T. I*. B. 88=87 T. JU B, 402. 
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Sb. 38,39 and Sohadola IV Part I, R. 81 laaaa of 
pioport 7 ~inooma from dividend and of interost cd 
inTOstmanta and from rant under leases — Trade or busi- 
ness — Assesslbility to Ezoess Profits Duty. 

Assessed company was formed to take over the lease 
of a theatre and some other theatrical properties. Daring 
the several five accounting periods from Ist April 1914 to 
Slst March, 1919, it had no interest in any theatrical pro- 
perty or effects. Daring the said five years the whole of the 
real estate belonging to the company was let to five tenants 
under leases the period of which was in no instance less 
than 89 years. 

Apart from the secretary and directors, the company had 
no officers. An aoooontant aadited the company’s accounts 
and was paid' fee for his services. The income of the company 
consisted of the rents payable by the aforesaid five lessors and of 
interests and dividend from investments. The business transacted 
at the directors* meetings was purely formal; accounts were 
received and passed, dividends declared and officers elected. 

On these facts, the company contended that it did not 
carry on any trade or business and was not liable to payment 
of Rzoess Profits Duty, or that, alternatively, its income was 
excluded from liability uuder Rule 8, Part 1, Schedule IV, 
Finance Act, l9l5. The Commissioners, accepting the 
company's contention, discharged the assessment. On a case 
being stated, the King's Bench Division reversed the Commis- 
sioners finding and held that the assessee company was 
carrying a trade or business and was assessable to Excess^ 
Profits Dnty. 

12 T. C. 181 ref. l2 T. C. 174 not appl. 

The Commissi or$ers Inland Revenue, v. The Birmingham 
The’Ure Regal Estate Co. Ltd. 

12 T. C. 680 (582, 684. 586, 680). 



Digest of Excess Profits Duty 'Otises 

(Under Indian Excess Profits Doty f\d Mo. X of 1919) 

BUSINESS, IF ONE. 

Ssctioii 2 iS) Pxoviio 3 a&d Sociion 4 *— Ammbm having 
two shops St different places— Business of one retail, of 
Uie other wholesale— Number of articlea dealt with at 
die two shops varying— Not a single business— Excess 
Profits Duty Assessment, nature of. 

Aflsessee had two shops at two different places, N. & E. For 
the purpose of assessment to Excess Profits Duty the inoome of 
his both shops were conctaded together and created a single 
hosiness. 

Assesaee contended and songht a reference to the High 
Oonrt on the point, that the businesses of his two shops were 
different, that of shop >t N being retail and dealing in over 70 
articles of merchandise while that of shop at E was wholesale 
dealing with only four or five articles, that the accounts of the 
two shops were different thoogh the goods at the two shops wwre 
of the same class. 

On these facts, assessee was assessed to Excess Profits 
Duty on the assampiion that the business was a single one with 
in Section 2 proviso (5) and Section 4. It was held that the ex* 
preseion in Section 4 in respect of any holiness to which this 
Act applies appeared to indicate a wngle hosiness. 

Beld ( by Uie High Court in refwreooe ) thi^ the bneiaessds 
at dyt Iwo shops ware different as cooteuded by the assassesi 

Commissioner cf Ineom-Tax, Offloe of the Board of Semam 
Madron {Be f erring Officer) v. N. Goioindaeami Baida {Awoiu)* 

1. I. T.C. 174, (176). 
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BUSINESS. WHAT IS. 

Soction 2(3) — 'BnatnMg* meaniag of— Moaning of &• 
tana, tho same as undoz Income-tax Act— Company owning 
house psoperty, stalls etc. — Letting out on rent and dis- 
trihutlng same as diFidend — Not carrying on ‘business’ — 
Nature of Excess Profits Duty — English law. 

The definition of business in the Income tax Act is repro- 
dnced verbatim in the Excess Profits Doty Act. Accordingly in 
spite of the wide language used in Section 3, it is difficult to hold 
that the Act contemplates any expansion of the word ‘business’ 
beyond the meaning assigned to it under the Income-tax Act. 

The Kaladan Snratee Bazar Company Ltd. (at Monlmein 
and Rangoon) had its income derived solely from rents of honsea 
and bazar stalls belonging to them. The Financial Commissioner 
held that as these companies existed for the purpose of owning 
houses and buildings to be divided into tenaments and stalls and 
to be let out, they carried on business. According to the Financial 
Commissioner’s view looking to the definition of the term, 
‘basinees’ in Section 2 Excess Profits Doty 1919. which as he 
observed was not exhaustive, the business of the companies was 
‘business’ for the purpose of Excess Profits Doty, because they 
were not exempted in the Schedule of the Act as prefessionB were. 

On company’s behalf it was contended that the ceonotatioD 
cl term 'business’ is the same both in the Income-tax and the 
Fixcess Profits Dnty Acts and that a person or company drawing 
inoonm from house proporty was clearly not contemplated fay 
the Income-tax Act as carrying on a business but was sssessed 
on income from property. The Lower Burma Chief Court held 
(par Sir Daniel Toveney Chief Judge and Mr. Jnstice BohinMou^ 
that the companies were not carrying on business for the pur- 
poses of Excess Profits Dnty Act. It was pointed ont that 
aUhongh the definition of 'business* in the two Indian Acte (•. s. 
Bie Iseome-tax and Excess Profits Dnty Acts) is not exhau^ive. 
its Inosensss will uo/t jnstify the introduction of things whidt 
soooeffilig to the sdteme oi tiie Income-tax Act are wholly disa- 
iafilar and that an examination of the Acts did not support Uta 
Gmnmittee’s view. 
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It was forthw pointed oat that on general eonsiderations also 
it wonld be difficult to bold that these Bazar companies wMre 
'carrying on business’. 

It was also pointed out (with reference to the English case 
Gopcmissioner of Inland Rerenne versus Sorean Syndicate (1920) 
1 K. B. 698=12 T. C. 181) that it did not make any difference 
that assessees in this case were companies and not individuals. 
Lastly it was observed; — The mere fact that they have each a 
place of bosiness and that they have registered under the Com* 
ponies Act is not material. A man who has invested his capital 
in house property and who keeps a rent office and a staff of rent 
collectors, clerk etc., for the purpose of letting ont his booses 
and collecting the rents is not carrying on a bnsiness. He is 
merely taking the ordinary steps necessary for enjoying the 
income from his property. If he bought and sold house pro* 
perty continually he would then, no doubt, be carrying on a 
business. He would be trading in house property but not if he 
only bought a house or sold one, from time to time, as incidental 
to his position as owner of house property. And this is appa- 
rently the position of the companies now under consideration. 
They may add to their property by purchase or by sale of a 
particular part of their property, from time to time, but this is 
only incidental to their main purpose which is to hold property 
and distribute the rents in the forms of dividends to the share* 
holders. They are no doubt an association for acquiring gain, but 
the method of acquiting gain is passive by owning property 
and not by the active carrying on of a business. I would, there- 
fore, decide that these two companies are not liable to Ezmss 
P rofits Doty. 

(1H80, 15 Ch. D. 247 reference). 

As to the nature oi Excess Profits Duty and its distinction 
from Inoom4»*taz it was observed : — 

In framing the Excess Profits Duty Act the iegislatqca 
had before them the lncoine*tax Act with its clear dutinotion 
between income derived from boose propmty aod income deriveid 
from bosineas and yet we find that th^ impose the Excess I^ts 
Duty only <m exeats profits arisiiig oat at oettwn bqainws 
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{vidg tba preamble of the Act), not on 'certain sonicea of 
income’ as we might, I think, expect if it was really intended to 
throw the net wider and bring nnder assessment to Excess 
Profits Duty sonrces of income other that those classed as bnsi- 
nesB in the Income-tax Act. 

As to the English law on the point that the same remark 
may be applicable to the term ‘business’ in the Indian Act, as 
nnder the English Law. It was pointed oat that in the Com- 
missioners of Inland Revenue versus Sangster (1920) 1 K.B. 587 
10 T. C. 208; Mr. Justice Rovolatt remarked : “It looks as if 
in the use of the vague word ‘business’ the legislature was not 
glancing at anything more than what is taxable under Case I of 
Schedule D. Income-tax Act 1842.” 

KaJadam Suratee Bazar Co. Ltd. and Suraiee Bazar Co. 
lid. In reference. 

1 I. T. C. 60 (51, 52. 63, 54) = (1920) 56 I. C. 914. 

CAPITAL EMPLOYED IN BUSINESS. 

Excess Profits Duty Act, Sections 5 & 6 (1) (b) R. 20 — 
Excess Profits Duty Rules 1920 — Enhancement of Excess 
Profits Duty — Investment in shares of public companies 
and war loan and Government Securities — Loans to 
private individuals and business concerns — Capital em- 
ployed in business pteriod. 

In this case, which was one for enhancement of Excess 
Profits Duty under R. 20 of the Excess Profits Duty Rules 1920» 
the question was whether monies invested by the partnership 
business, the assessees in the case, in shares or public com- 
panies, in war loans and Government securities, and loans 
advanead to private individuals was 'capital employed in the 
business.’ 

It was held that amounts invested in shares of public 
companies, in Government securities and loans to business con- 
owns and private individuals were all items of the nature to be 
hailed as part of the capital of the firm and were consequently 
to be included os snob, in computation, for the soooanhn|^ 
and the standard periods. 

MttHin S Co. V. Secretary of State. 

19S1 Cal. 680 (641)== 26 C. W. N. 876s67 I. 0. 009. 



Dieass ov B. P. J>. Gabui. 


its 

CAPITAL EMPLOYED IN BUSINESS -INCREASE OF. 
Seoms Proftfai Dat 7 Aot (1919) S«ctio]i 6, Proviso 1 
— IncreaM in average capital - Borden proof on 

aaaeaeee. 

An income-tax assessee wishing to obtain the benefit of the 
proviso to Section 6, Excess Profits Duty Act, 1919, is doly 
bonnd to pat before the Collector and the Board of Bevenne 
satisfactory evidence that his capital has been in creased, as 
allied him. Where he did not do so, bat contented 
himself by patting in some very inconclasive returns, in spite 
of the fact that he had an opportunity of patting farther 
evidence or farther explanation before the Collector bat be 
refosed to avail himself of it and stood on the return already for* 
nisbed all that could be said was that he had not broaght himself 
with the exemption provided for in Section 6, Proviso 2. 

Deputy Commiaaiontr A Secretary to Chief Cotumiseioner 
i. T. Madras, v. 8. Bajee Abdulla Sahib. 

1921 Mad. 717 (718)=sl4 M. L. W. 413=70 I. C. 80. 

EXCESS PROFITS DUTY. NATURE OF. 

£xom» Profits Dat 7 Act 10 of 1919 — Assoasnuint nader 
Eiccess Profits Doty— nature of. 

The assessment of Excess Profits Doty under the Excess 
Profits Doty Act 10 of 1919, is on the profits of the bnsiness and 
on the person owning the business or entitled to the Profits. 

The Commissioner Income-Tax, Offiee of Board of Revenue^ 
Madras V. N. Govindesams Noidu. 

1. 1. T. C. 174 (176). 

EXCESS PROFITS DUTY. ACT INTERPRETATION. 
Kscoss Profits Du^ Aot (1919) Construotloa of— laftm* 
iion ai Logislatars — Sect i on 4, ProvisioD oL 

The Ekoees Profits Duty Act contains no provisiotts 
that the tax is to be paid within one year. A oonponson 
of the Act with the Inoome-tax Act mokes it 
this was not the intention of the leigislatare. 

The Excess Profits Duty AeA shajply providas im Seetion 
4 that it is to be ‘^tiUnfed. levM aad paid’*, sod the l^pUMoro 
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wbiift niBlciQg SectioBs 21 to 24 and 26 to 27 as well as other 
Sections of the Indian Income-tax Act, 1918 has omitted 
Section 25, which as already mentioned, provided for the assess- 
ment in the following years, of income which has escaped assess- 
ment in any year. 

Deputy Commisiiotter & Secretary to The Chief Commit^ 
Stoner /. T. Madras v. Lakskmi Daas Purushotam & Co. 

1911 Mad, 228 =44 Mad. 768=41 M. L. J. 189=14 M. 
M. L. W. 57 = 1921 M. W. N. 613=63 I.C. 420. 

EXCEPTION. 

Sohadnle 1, Excms Profits Act (10 of 1919) — English 
and Indian Law — Part III Finance Act 2 of 191S, 
Section 39 and English Income Tax Act 1842, Sche- 
dule D — Foundation of excepted business under the 
Indian Law. 

It is interesting to compare the English legislature on the 
snbject with the Indian enactment. The first case in Schedule D, 
(English) Income-tax Act, 1842 deals with duties on trade 
profits. It is beaded, " Baties to be charged in respect of any 
trade, manufacture, adventure or concern in the nature of trade 
not contained in any other Schedule of this Act.” 

The first case in Schedule D is evidently the source from 
which the definition of ‘business' in the two Indian enact- 
ments, (f.e. Income-tax Act 1922 and the Excess Profits 
Duty Act, 1919) comes. Turning now to the English Provi- 
sions for Excess Profits Doty which are contained in Part III 
of the Fiimnce Act (No. 2) of 1915, Section 39, we find that 
‘Excess Profits Duty’ applies to all trades and businesses of any 
description excepting ; — 

(tf) husbandry in the United Kingdom. 

(b) oflfioea or employments : and 

(c) any profession the profits of which ate dependent 
mainly on the personal qualifications at the pecaon by whom Uie 
profeaaioQ is oaarried on and in which no capital expenditure 
ia xequbed, or any sapital expenditure of a oompamfivdy 
anull amamMS fxBk indoding the bustnesa of any person laldag 
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oommissionB in tespeet of any tnnsaetions or Borvioos rendered, 
and of any deBoription (not being a oommeroial trayeller, or any 
agent whose remnneration consists wholly of a fixed and defi- 
nite som not depending on the amonnt of business done or any 
other contingency.) 

This is clearly the foundation of the excepted businesses 
schedule (Schedule 1) of our Indian Excess Profits Duty Act, X 
of 1919.” 

Kolaian Suratee Bazar Co. In re. 

■1. I. T, G. 50 (52)= (1920) 66 Ind. Cas 914. 

Excess Profits Duty Act. 1919 — Schedule 1, clause (2) 
Exception under offices or employments remunerated by 
commission not within ‘‘Excepted business” — Persons 
acting as agents not being whole-time servants not within 
the exception. 

Assessees in this case were persons acting as agents in 
Bombay of the Aurangabad Mill Ltd. They were entitled 
to receive from the company a remnneration of ten percent on 
the net annual profits of the company for their services as 
agents, subject to a minimum of Ks. 12,000 per annum. They 
were assessed to Excess Profits Duty. 

They claimed exemption under clause (2), Schedule 1, Excess 
Profits Duty Act, 1919. The Chief Revenue Authority did not 
antertain their contention. Held: on reference, by the High 
Conrt that they were not entitled to the exemption claimed, that 
obviously it was never intended that persons in the position ol 
the petitioners acting as agents, secretaries or treasurers, or agents 
of a mill company under the usual form of agreement and 
remunerated by a commission which would depend on outturn 
or amoont dl prof^ wwe to be considered as carrying on a 
business excelled under Sch. 1., and that, even if under the 
agreement, tiiey were to have the general conduct and manage- 
ment of the businees and affairs of the company, it could not be 
said that they were whole-time (rffioers or servants of the company 
aa there was nothing in the agreement to prevent them from 
canying cm any other business. 

Doraimoami Iyer & Co. In re. 

1 1.T.C. 93 (93) =t(1921) LUB. 46 Bom. 1064=28 B6m. 
JUB. 609= 68 I.O. 776. 
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INTERPRETATION OF STATUTE ENGLISH LAW. 
£]»••• ProBtt Act, 1919, Sohadulo 1, Clauso 3, pro^iaio^ 
Istmpratatioii of — Engllcli law. 

The proviso which comes after No. 3 in Schedule 1 is 
obviously taken from Section 39, Chapter 89, of the English 
Finance Act, 1915. That section provided that the trades and 
busineBses to which that part of the Act applied were all trades 
or businesses (whether continuously carried on or not) of any 
description carried on in the United Kingdom or owned or 
carried on in any other place by persons ordinarily resident in 
the United Kingdom excepting those described in (al (b) (c), 
bnt included the business of any person taking commissions 
in respect of any transactions or services rendered, or any 
agent of any description not being a whole time officer or 
servant of the husinesa or a commercial traveller of an agent 
whose remnneration consists wholly of a fixed and definite 
sum not depending on the amoont of business done or any 
other contingency. 

The draftsman of Schedule 1 evidently took that Section for 
hifi mode, but did not exercise sufficient care in the transpo* 
sition of its terms which became necessary owning to the 
businesses excepted being entered in a schedule instead of in the 
body of the Act. 

The last paragraph of Section 39 of the English Finance 
Act, made it clear that certain businesses were included in the 
term "all trades and businesses” and did not come within any 
of the exceptions. The proviso in Schedule 1 can, strictly 
speaking, only be appropriately attached to Exception 2 and 
possibly to Exception 1, but 1 think the only way in which 
the proviso can be given any meaning is to read it m governing 
generally the three kinds of bnsinesses which were 
enumerated under headings Nos. 1, 2 and 3 . or, put in 
another way, as including the businesses mentioned therein as 
within the terms of Section 3 of the Act. Any other 
construction given to the proviso would result in absurdity 
if i^taohad to heading No. 2 only it becomes meaningless. 

DoraUwami Iyer S Co., In re. 

1 L T. 0. 93 (96) (1931) 1.L B. Bom. I06i=23 B. L. R. 
0 09*681.0. 776 
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INTERPRETATION 5f WORDS A PHRASES. 

Kboma Firsts Duty Act, 1919, Sch«dal« 11 ^ttus*. 2, 

Praviso~‘*E]aployttd ia fh* bntiaen meaning of".— 

Aoonmulated profits, if and wlien can be 'capital em* 

Rloyed in business’ — Schedule II (1) (c) proviso. 

* 

« Assessees in the case were a company carrying on bosiness 
as ship-owners in Bombay. On being called upon to famish a 
r^om of their profits for Excess Profits Daiy purposes, they 
pointed ont in their return that they were not liable to Excess 
Profits Dnty. 

On being assessed to Excess Profits Duty by the Collector 
of Income-tax and on notice of demand being issued, they 
appealed, contending that the Collector had refused to take into 
account cash and investments amounting to Be. 1,08,11,684, as 
forming part of their capital on Slst December, 1918, except to 
the extent of 40 lacs, whereas, even on 81-12-1917, the cash 
and investments amounted to Bs. 89,82,434. They alleged 
the said sum of Bs. 1,08,11,684, had been retained in 
Iciness for the purpose of discharging liabilities, except sums 
kept in liquid form for the purpose of business e. g. purchase of 
steamship as soon as conditions permitted. The said cash 
investments had, since Slst December, 1918, been reduced to 
Bs. 88,45,224. 

The Chief Bevenuo Authority confirmed the assessment 
made the Collector, refusing to refer the question to the 
High Court (as requested; on the ground that the law on the 
po n was quite clear. 

It was observed : "This company made very large profits 
during the war and invested a large amount of them in 
sacTaitMs. They did not dtstribute these investments as 
dividsnds war employ them in the business. They now 
dmm thst the securities ue assets of the business and eaptlal 
employed in the hnsineas, saying that they have aalcnd 
into iMge oontraeta for faying out the money, and iNrww 
preve n ted by tiie war from doing so, also tiiit those iro 
aasets emidoyed in the baainess bsoausa if the company' ttnie 
Mqmdatad these sums would be iwed to meet the liabUidie B lid 
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H tlie bmiiuM wore wld, Meari(ieft<woal4 bd BMota. 

U])der tliuB Ajot, it is not the company which is liable boi the 
btuifus* of the company. The first proviso in Section 6 states 
the basis for determining the average profits of the standard 
years, and states clearly that it is the average capital ‘employed^n 
the bosiness’ which is the basis. The words ‘capital so employw' 
make this still clearer. Again ^hednle 1 1 (1) (c) proviso shows 
that aocamolated profits most be employed in the business if 
they are to be taken as capital. 

It is quite clear to me that a great part of the profits which 
were invested are in the present case under appeal in no sense 
capital employed in the bosiness, bat merely immense profits 
obtained in exceptional circumstances which the firm did not 
and could not employ in the bosiness. To allow soch profits to 
be counted as capital would defeat the whole letter and spirit of 
the Act, and the result would be that those concerns which made 
the heaviest profits would escape all Excess Profits Dnty by 
investing them in securities. 

On the assessees obtaining a rule under Section 45, Specific 
Belief Act, the High Court, bolding that a reference to them 
had been rightly disallowed by the Chief Revenue Authority, 
the High Court discharged the Buie and upheld the assess- 
ment. The High Court, in doing so, observed : — The 
petitioners claimed that the whole of their cash and invest- 
ments were employed in the baainess. They made no at- 
tempt to assist the Collector or Chief Revenue Aathmity in 
deoiding how much was employed in the baainess with the 
result that a haphazard guess was made at the amount, 
instead of employing proper aecoonting methods. The qnes- 
tions whieh the petitionen formulated in their letter of the 5th 
August to the Chief Revenue Antbority, were really quea- 
tiona lor a Chartered Accountant and not questions with regard 
to tha iateriitetatioo of the Act. Supposing those quwtioiia 
before the Coutt^ they could only be answered with 
tile aaristimes of experta. But it may be parmiaaible to fnahe 
a Isw MiBRi%i on the fiseta aa preaaanted to us. Ordinarify 
apaaktag tike mtoaaa in a balaaaw aheat of aaaela over fiaWH* 
tiaa ia pagAi. On tha balance aheet prodooad baloce uatiiat 
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excess is o^er sixty lacs, U the reserve fond is not oon> 
sidered as a liability since it represents past profits which 
have not been distribnted. Bnt if the ships are valued as 
the petitions wish them to be valaed for the pnrpose of 
increasing the capital as at the end of the accounting period, 
the pronts would be over rupees eighty^six lacs including, of 
doarse, the profits earned durtdg the accounting period. This 
amount is actually represented by cash and investments and 
could be disb'ibuted among the share-holders by way of divi> 
dead. If, however, it was represented by ships, even though 
they were purchased at the end of the accounting period, 
it would be profits employed in the bnsiness. 

As on the 31st December, 1918 it had not been so employ- 
ed, it cannot be argned that it makes no difference so long 
as it was intended to be employed.” 

The Act, it was farther observed : did not say that the 
profita intended to be employed in the bnsiness could be treated 
as capital. 

( Per FavBcett J . ) ‘The words ‘employed in the busi- 
ness ' in the proviso to Rule 1 of Schedule 11 to the Excess 
Profits Duty Act, 1919. prima facie bear their natural mean- 
ing ot' 'actually employed in the business’, and cannot pro- 
perly be eoasteaed as if the words were "employed or intended 
to he employed in the business.” If the latter had been in- 
te^ed, they would presumably have been used, just as they 
are used in Schedule D, Cases 1 and 2, Bole 3(f) of the 
English Income-tax Act, 1918, which specifies "any sum 
employed or intended to be employed as capital in such bade, 
profession, employment or vocation.” • 

Bombay & Pereia Steam Navigation Co. V. In re. 

1 1. T. C. 9Z. (98) (102)=(192l) I. L. B. 45 Bom. 88l«28 
B.L.B. 189= 60 I.C. 964. 

(The above decuion was reversed hy their Lordships of the 
Privy Cooneil. See Alooek, Ashdown’s case reported infra), ' 

Exoms Fkoilto Duty Act (X of 1919) Section 1% Bnlff 
— R. 24 (3), Proc^Hlinga lot tli* ncomr d uay 
foas m ea n ing of-- commencement of prooeedtoga. 

Dsdar Section 10, Sxeeec Fiofito Doty Ao^ 1919, titera pp 
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oertain roles made. In B. 24 (3) of these rules, the words, 
'^proceedings for the recover; of any sum'* occur. The 8ob<rale 
provides that, same in accordance with the provisions of sab-rule 
(1) of rule 11 the proceedings for the recover; of an; sum pay* 
able under the Act or these rules shall be commenced after the 
dlst March, 1921. The question in the case was whether the 
words, “proceedings for the recover; of an; sum” refer to pro- 
ceedings taken after default has been made in payment or 
whether sudh proceedings began when a notice of demand has 
been served on the assesses . 

It was held that the above expression means the proceedings 
taken under sub-rule (1) of this role (i.e. B. 24) after default has 
been made in payment. 

Oian Singh Bahadur Singh v. The Craven. 

1924 Lah. S4=4 L. 165=73 I. C. 106. 

PROFITS ASSESSABLE. 

Ezcoss Profits Dutjr Act, 1919— Ss. 2, 3, 15 and R. 31 
E. P. O. Ruins — Income from racing if profits liable to 
EzceM Profits Duty — Income from non'members, liability 
of, to Excess Profits Duty — “Carrying on of business". 

Assesses, in this case, the Royal Calcutta Turf Club was 
assessed to Excess Profits Duty on its income from racing under 
Excess Profits Duty, 1 9l9. 

The Club requested the Chief Revenue authority for a 
case to be stated for the opinion of the High Court, under Sec- 
tion 15, Excess Profits Duty Act, modified by R. 31, of the 
Excess Profits Duty Rules. 

The club was for the first time assessed to income-tax 
in 1918 and its liability to income-tax was not disputed. It 
was, however, contended that its income did not include any 
proAts from a business within the meaning of Excess Profits 
Duty Act. 

SntRMioe fee to the stand, paddocks and endoeures, or 
gste numey, entosnoe fee paid by owners of horses, hcwsekeepers, 
license fees, percantsge on the totalixators and percentages on 
ewssfs on ihs Derby and St Ledger, all received from non- 
ittMsibata were tiie beads of income trea t ed by tiie Board of 
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Bevenoe m profits liable to Bxcess Pn^ts Dotjr, It was 
considered that the facts that the membeia of the otab did 
not derive any profits or that a {»rt of the income was employed 
in charity did not, affect the case, in the Board’s opinion. 

The dab controlled and enooaraged racing and oooniiy 
breeding and looked to the general convenience and 
comforts of the members and of those attending the races. 

The High Court held that the club was liable to Excess 
Profits Doty, on the income of the club from the sources above 
cnnmoated except “percentage on sweeps on Derby and St. 
Ijedger". 

It was also hdd that the club were carrying on either a 
trade or an adventure or concern in the nature of trade (it not 
bdng decided whether the definition of the term ‘business’ 
in Excess Profits Doty Act Section 2 was exhaustive. 

Carlitlt mJ BUlath Bojf Club v. Smith. 

(1912) 2 K. B. 177 = (1913) 3 K. B. 76= 12 T. C. ml. 

The observations of the Master of Bolls, Lord Justice, 
Buddey and Lord Justice Kennedy, as under, were cited by 
the High Court as authority and interpretation of the term, 
carrying on of business {MasUr of Rolls): It seems to me that 
there is a real difference between the moneys received from 
members and applied for the benefit of members and moneys 
recdved by the Club from strangers. I cannot dtrsw any 
distinction between gate moneys, which might be, and, I believe, 
sometimes are, received by a Golf Club, and green money, 
in each case the Club would be assessaUe’'. 

Lord Justice Buckley : — If it were necesMuy (which it is 
not) to dei^e whether the 'Club were carrying on an adventore 
•or concern in the nature of trade, 1 am of opinion thd they 
were, to determine this question it is not the chwaoter of the 
person who carries on but tbe character of the concern whieh 
is«sii|ied on that hns to he regarded. If a land>oiRiar Imd 
^dewn upon his land a gdf coarse and chasged hm- Jmk 
adnusnon Md naed it, Huh it to lay, Em Maha wsMrat 
fcopnetory golf hnin earned on with a view tm 
tm Wn»qaertkmfatttliatthai»priatmvmi# ssiiiiaMA 

> i» 
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Lord Jvuiice Kennedy.'— hnt npon the foots appearing in 
the case, it appears to me that this dab is really oarrytog on 
the hostness of supplying to the pablic for reward a recreation 
groand fitted for the enjoyment of the game of golf, and that 
the receipts derived from this basiness are in the nature of 
profits and gains in respect of which it is liable to assessment 
for inoome>tax. As to the point that the members did not 
derive any benefit from the club and that sarplus is used for 
charity, it was observed: “It does not seem to me mderial 
what is the ultimate destination of the surplns, if any, which 
the Royal Calcutta Turf Club receives in respect of these 
matters. The test is whether the moneys are received by 
the Club from nou'members of the Club and in exchange for 
something high is given by the Club and in respect of which 
profit is made*'. 

The Royal Calcutta Turf Club v. The Secretary of State 
for India in Council. 

1 I. T. C. 108 (111, 112 A 113)= (1921) I.L.R. 48 Cal. 844 
=25 C.W.N. 784= 66 I.C. 473. 

PROFITS-ASSESSABLE, SUPERTAX. 

Exowas Profita Duty Act, 1919— Section 19— Scope and 
applicability of. 

Section 19 merely provides for the protection of the tax- 
payer, that the profits of any business shall not be chargeable 
both with super-tax and excess profits duty, but with whichever ia 
the higher, and has no application to a case in which profits are 
chargeable only with Excess Profits Duty and not with super-tax. 
It does not relieve profits from the liablity to Excess Profits Duty 
by Section 4 unless such profits are chargeable with super- 
tax and the super-tax exceeds the Excess Profits I>aty. 

Deputy Commiasioner S Secretary to Chief Commitaioner 
Income fas;, Uairm. T. Lakakim Lose Puruekotham S Co.^ 

1921 Ifofi. 228=44 Mad. 768=41 tf. h. J. 182=14 M. U 
W. 87=1921 II W. M. m=68 I. C. 729. 
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REFERENCE TO HIGH COURT. 

SxcMS Profits Duty Act, 1919 — S. 6 & proviso to S. 6(1) 
Intezost bearing securities whether capital employed in 
business — Question of law, fit for reference to High Court 
Point of law — duty to state a case, S. 45 Specific Relief 
Act, applicability of English and Indian Law, difference 
between. 

In this case, assessees were assessed by the Collector of 
Income-tax to Excess Profits Duty for the accounting period 
ending 31st December 1918. They had elected to have the 
standard profits of the business ascertained under Section C (1) 
(b) (iit) Excess Profits Duty Act, 10 of 1919. 

They claimed a deduction in accordance with the first proviso 
to Section 6 (1) (b) of the said Act in computing the profits 
chargeable, on account of an increase of average capital employed 
in the business at the end of the accounting period. In the 
alternative they prayed for a statement of case to the High 
Court for opinion. 

The Chief Revenue Authority declined either to discharge 
the assessment or to refer the case to the High Court for 
opinion. Assessees, therefore, obtained a rule under Section 45. 
Specific Relief Act, which was later discharged by the High 
Court ( Bombay ) (vidt 1 1. T. C. 97, 98 Bombay Persia Steam 
Navigation Company case above) on the ground that the 
question involved was one of fact and that, therefore, as the 
Chief Revenue Authority had rightly decided, a reference to the 
High Court was unnecessary. 

On appeal to the Judicial Committee of the Privy 
-Council, the finding of the Bombay High Court was reversed 
and the Rule nisi was made absolute. 

Re: the application of Section 45, Specific Relief Act, while 
holding that Section 46 applied, their Lordships of the Privy 
Council observed : - "In their Lordhsips view, the order of the 
High* Conti to a Revenue officer to do his staririory duty would 
not be the exercise of 'original jurisdiriion in any matter ooneem« 
ing the revenue/ and the lattw pui of the clause need n(4 be 
oonridered ..for the. peooe^ings in. this case had not to do with 
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tile collection of the revenue, bat with the preliminary assess- 
ment to ascertain what that revenue was." 

On the point of the duty of the Bevenue Authority to 
state a case, it was pointed out “In their Lordships view, always 
supposing that there is a serious point of law to be considered, 
there is a duty upon the Chief Bevenue Authority to state 
a case for the opinion of the Court, and if he does not appreciate 
that there is such a serious point, it is in the power of the Court 
to control him and to order him to state a case. 

On the facta of the particular case and as to the question 
involved as being one of land, their Lordships observed : — 

“The High Court has apparently considered that there is no 
serious point of law involved in this case. It was. indeed, con- 
teaded by counsel for the respondent that the High Court had 
accepted the position that there was a question of law and then 
had gone on to decide it adversely to the appellant but their 
Lordships think this contention inadmissible. If there is a point 
of law, it ought, to be decided in a regular manner and upon 
proper materials; and here it should be said that the manner is 
not regular and that it is at least doubtful whether the material 
ore complete." 

Their Ixirdships then, proceeded to observe ; — “In their 
Lordships’ view, an important question of law upon the oons- 
truction of the statute is involved. This may be most tersely 
expressed by askiug the question what are the interest bearing 
securities which form part of the assets of business and are, 
therefore, to be treated as part of the capital ; and one guide in 
arriving at this conclusion may well be the difference of language 
between the later Indian and the earlier English Act." 

Pointing out the difference between the Indian and the 
English Law on the point their Lordships observed : — “It is trne 
that these are not Acts of the same legislature, and that the 
Indian legislature and the draftsman whom it employed nu^ 
have thought it nnneoessary to introdnoe provisions like tB<Me 
coined in paragraphs 8 and 12 of Part 1 of the fonrtii schedule 
of the English Act, and may have meant to variation faun the 
ssheme of the English Act when it and he inlzodaoed ti|e word 



Dioisx or B. P. B. Oabm. 

^SMwttiW and spoko of interest on oerlain seenrities as bcdag 
profits from the business. Too much stress, therefore, should not 
be laid on these differences. At the same time, it is noteworthy 
that the Indian Act takes notice of the English Act in Schedule 
1, para 4, and the Court may come to the conclusion that the 
reason for the differences between the two Acts not a mere 
difference of drifting, but a deliboate Tariation due to the 
difference <d condition under bntiness is carried on in India 
and in England.” 

Alcoci, Ashdown & Co., Lid. v. The Chief Revenue Authority 

1 I. T. C. 221 (225. 226, 227)= (1928) I.L.R. 47 Bom. 742 
= 601. A. 2?7 = 26 Bom. li. R. 920 = 45 M. L. J. 692= (1923) 
M.W.N. 667=33 MX.T. (P.C.) 267 = 18 L. W. 918=21 A.L J. 
689= 39 302 = 28 C.W.N. 762= A.I.R. (1923) P.C. 138 

= 76I.C. 892. 

Excms Prolita Duty Act, 1919— Sectton 15 — Refwancw 
by Chief Revenue Authority to High Couit— when may 
be made — Section 45 Specific Relief Act, 1877 — Wise 
exercise of discretion by Chief Revenue Authority — 
Court’s Power. 

Under Section 15 of the Excess Profits Doty Act, Sections 
49 to 52 of the Income-tax Act 1918, were applicable. Accord* 
ing to Section 51 of the last mentioned Act, the Chi^ Revenue 
authorify had the discretion and power to draw op a statement 
the case and refer it to the High Ojort for opinion, where a 
question arose with reference to the interpretation of any of the 
proviskms of the Aet or of any rules thereunder. 

Under the said Section 61, the Cbi^ Bevenoe Authority 
was authorized to come to a decision that a reference was 
unnecessary where application for reference is thus refused, the 
Court might consider whether it was inenmbant on the Chief 
Beveoue Authority to make the rsfetenoe. For this p u rp os e , 
it may as weU be to consider the petition on its msirts and to see 
whether the Chief Bevenue Authority ezardsed a wmedaMndicn 
in ecsning to the conc l ueioa that a r sis ei enee was nnnea as eary « 
D m i m o am i Iyer S Oo. In fe* 

1 1. T.0. 98 (96)=(1991) hh.K 46 Bom. 11)6isst8 Bom. laB. 
409we8 LO. 776. 
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United-Kingdom Excess Profits Tax. 

Extract from the English Finance Act Mo. 2 of 1939. 

*•••*• 

PART 111 

Charge of Excess Profits Tax. 

i2. (1) Where the ptxifite arising in any chargeable accounting 
period from any trade or business to which this section applies 
exceed the standard profits, there shall, subject to the provisions 
of this part of this Act, be charged on the excess a tax (to be 
called the Excess Profits Tax) equal t3 three-fifths of the excess. 

(2) Subject as hereafter provided, the trades and businesses 
to which this section applies are all trades or businesses of any 
description carried on in the United Kingdom or carried on, 
whether personally or through an agent by persons ordinarily 
resident in the United Kingdom. 

(3) The carrying on of a profession by an individual 
or by individuals in partnership shall not be deemed to be the 
carrying on of a trade or business to which this Section applies 
if the profits of the profession are dependent wholly or mainly 
on bis Of their personal qualifications : 

Provided that for the purpose of this sub-section the 
expression 'profession’ does not include any trade or business 
consisting wholly or mainly in the making of contracts on 
behalf of other persons or the giving to other persons of advice 
of a commercial nature in connection with the making of 
contracts. 

(4) Where the functions of a company or society incorporat- 
ed by or under any enactment consist wholly or mainly in 
the holding of investments or other property, the holding of the 
investments or property shall be deemed for the purpose of 
this Section to be a bneiness carried on by the company or Sod^ety. 

(5) All trades or businesses to which this Section applies 
OAnried on by the same person shall bo treated as one trade 
or bosinest for the purposes of this part of this Aoi 
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Computation of Standard Profit. 

13. (1) For the purposes of this part of this Act the 
standard profits of a trade or bosiness shall, in relation to an 7 
ohaigeable aoooanting period, be taken, if the person carrying 
on the trade or business so elects, to be the minimum amount 
specified in sub-section (2) of this Section, and, in the absence of 
each an election, to be the amount of the standard profits for 
a full year computed in accordance with the ptov^isions of 
sub-sections (3) to i9) of this Section : 

Ptorided that in relation to a chargeable accounting period 
which is less than twelve months, the standard [urofits shall be 
taken to be the amount in question proportionately reduced so 
as to cmrespond with the length of the period. 

(2) The minimum amount referred to in snbsaetion (}} 
ct this Section is one thousand pounds, or in the ease of a 
trade or bnsiness carried on by a partnenhip or by a company 
the directors whereof have a controlling interest therein, snob 
greater sum, net exceeding three thousand pounds as is strived 
ai by allowing seven hundred and fifty pounds for each working 
jproprietor in the trade or business. 

In this sub-section : — 

(a) the expression 'working proprietor’ means a 
proprietor who has, doriog more than one half of the 
chargeable accounting period in qoeetion, worked full 
time in the actual management or condnct of the 
trade or bnsiness; 

(b) the expression, ‘proprietor’ means, in the case of a 

trade or business carried on by a partnership, a 
partner therein, and, in the case of a company, any 
director thereof 'owning not lees than one-fifth of the 
share capital of the company. 

<8) If the tirade or bnsinem wae commenced on or before 
the first day of Jnly, nineteen hundred and thiiiy-siz, the 
standard profits for a fall year shall be ascertained by rtfdrenee 
to ibe standard period as bweinafter 4Bfined and, HlftieeCu 
Itereinafter provided, shall be, where file ataadard pallid! one 
jmt, the unoont of fiioee profits and, wlMce the standard period 
is two yeata. half IM amonnt those profits : 



U. K. Fixakck Act (2J ora989. 9 

Provided thst if the average amount of the capital 
emplpyed in the trade or buainess in any chargeable accountings 
period ia greater or less than the average amount of the capital 
employed therein in the standard period, the standard profits 
for a full year shall, in relation to that chargeable accounting 
penod, be increased, or, as the case may be, decreased, by the 
statutory percentage of the increase or decrease in the average 
amount of the capital employed in the trade or business, 

(4) * If the trade or business was commenced on or before 
the first day of January, nineteen hundred and thirty-five, 
the standard period shall be, at the option of the person 
carrying on the trade or business, either the year nineteen 
hundred and thirty>five, the year nineteen hundred and 
thirty-six, the years nineteen hundred and thirty-five and 
nineteen hundred and thirty-seven or the years nineteen 
hundred and thirty-six and nineteen hundred and thirty-seven. 

(5) . If the trade or basainess was commenced after the 
first day of .Tanuary, nineteen hundred and thirty-five, and on 
or before the first day of January, nineteen hundred and 
thirty.alx, the standard period shall, at the option of the parson 
carrying on the trade or business, be the year nineteen 
hundred and thirty-six or that and the following year. 

(6) . If the trade or business was commenced after the 
first day of January, nineteen hundred and thirty-six, and on 
or before the first day of July in that year, the standard 
period shall be such consecutive period of twelve months 
ending not later than the end of June, nineteen hundred and 
thirty-seven, as the person carrying on the trade or business 
may select. 

(7) If, on the application of the person carrying on trade 
standard or business, the Board of Referees are satisfied that, 
in the standard period, the rate of profit or the volume of business 
was lero than might then have been reasonably expected, they 
luay direct that the standard profits for a full year shall be ascer- 
tained os if the profits for the standard period were such greater 
MDount as they think just : 

rrovided that where the person carrying on the trade or 
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bosiness is a company, tbe said amount shall not exceed the 
amount necessary to profide dividends for the standard period:—* 

(a) as respects the paid-up ordinary share capital of tbe 

company, of six per cent, per annum ; 

(b) as respects any other paid-up share capital of the com- 

pany, at the 6xed rate per annum payable in respect 
thereof unless the Board are satisfied that owing to 
some specific cause peculiar to the trade or business 
it is just that a greater amount should be allowed. 

(8) . In the case of trade or business commenced after 
the first day of July, nineteen hundred and thirty-six, 
tbe standard profits for a full year shall, in relation to any 
chargeable accounting period, be the statutory percentage of tbe 
average amount of the capital employed in tbe trade or business 
in that chargeable accounting period. 

(9) In this Section the expression 'Statutory percentage* 
means : — 

(а) in relation to a trade or business carried on by a body 

corporate (other than a company tbe directors whereof 
have a oontrolling interest therein), eight per cent; 

(б) in relation to a trade or business not so carried on, 

ten per cent: 

Provided that in relation to any decrease of capital the 
statutory percentage shall be in all cases six percent. 

ProTiaions as to Computation of Profits and capital. 

14. (1) For tbe purposes of this part of this Act, the 
profits arising from s trade or business in tbe standard period or 
in any chargeable accounting period shall be Bejwrately oompn* 
ted, and shall be so computed on Income-tax ptinoiples as 
adapted in accordance with tbe provisions of Part 1 of the 
iieventh Schedule to this Act: 

Provided that where a standard period or chargeable account- 
ing pSriod is not an accounting period, the profite or losses of the 
trade or bosiness tar any aoooanting poiods wholly or pmrtly 
indnded within the standard period or chargMide aoeoantlng 
period shall be so eompnted as aforesaid and ntch diviltifn 
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apportioninent of those profits or losses and each aggregation of 
those profits or losses, or any apportioned part thereof, shall bo 
made as appears necessary to arrive at the profits arising in the 
standard period or chargeable accounting period; and any such 
sppmtionment shall be made in proportion to the number of 
months or fractions of months in the^ respective periods, unless 
Commissioners, having regard to any special circumstances, 
otherwise direct. 

For the purposes of this sub-section, the expression ‘income- 
tax principles’ in relation to a trade or business means the 
principles on which the profits arising from the trade or busi- 
ness are computed for the purposes of income tax under Case 
1 of Schedule D, or would be so computed if income-tax were 
chargeable under that case in respect of the profits so arising. 

(2) The average amonnt of the capital employed in a trade 
or business in the standard period or any chargeable accounting 
period shall be computed in accordance with Part II of the 
Seventh Schedule to this Act. 

(3) Losses shall be computed for the purposes of this part 
of this Act in the same manner as, under this Section, profits are 
to be computed for these purposes. 

Relioi in Reap«ct of Deficiency of Profits. 

15. (I) For the purposes of this part of this Act a deficiency 

of profits shall be deemed to have occurred in a trade or business 
in any chargeable accounting period if the profits arising from 
the trade or business in that period are less than the standard 
profits, or if a loss is sustained in the trade or business in that 
period; and the amount of the deficiency occuring in any such 
period shall be taken to be — 

(a) Where profits have been mode in the period, the 
amonnt by which those profits fall short of the 
standard profits; 

(b) Where a loss has been sustained in the period, the 

amount of the loss added to the amount of *th» 
standard profits. 

(2) Wh«re • deficiency of profits occurs in any 
chargeable sooounting period in any trade or bnsineee, the ^fita 
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wiUi excess profits tax Srising {rom &e trade or 
boeiness shall be deemed to be redaoed, and relief shall be 
granted in accordance with the following provisions:-' 

(а) the aggregate amount of the profits so ehaigealde for 

the previous chatgeal^e accounting periods shall be 
deemed to be reduced by the amount of the deficiency, 
and the amount ci Excess Profits Tax payable in res* 
pect thereof shall be deemed to be reduced accordingly, 
and the relief necessary to give effect to the reduction 
shall be given by repayment or otherwise; 

(б) Where the amount ot deficiency exceeds the aggregate 

amount of the profits so chargeable for the previous 
chargeable accounting periods, the balance of the 
deficiency shall be applied in reducing any profits so 
chargeable for the next subsequent chargeable accoun* 
ting period, and, if and so far as it exceeds the amonnt 
of those, profits, any profits so chargeable for the next 
subsequent chargeable accounting period, and so on. 

Snccaesion and Amalgamation. 

16. As from the ^te of sny change in the persons carry* 
ing on a trade or bnsiness, the trade or business shall, subject 
to the provisions of this Section, be deemed for the purposes of 
this part of this Act to have been disoontinned and a new trade 
of business to have been commenced. 

(2) Where the change took place before the first day of 
April, nineteen hundred and thirty-nine, and consisted in the 
death or retirement of a partner, or tiie taking in of a partner, 
the persons carrying on the trade or bnsiness after the change 
may, by notice in writing to the Commissionets, elect that, for 
the porposes of tiie provisioDs of this part of this Act relating 
to the oomputstiion of s t a nd ard profits, the trade or business 
shall not be deemed to have been discontinaed. 

(3) A trade or bnaioem shall not, for the pnrposes the 
provisioDs of this part of tiiis Act relating to the oompntation 
of standard pn^ta, be deemed to be disoontinned by reason of 
any change OManxiDg on or after the first day of April, nineteen 
hundred and thirty-nine, in the persons catrying it on, and tbs 
standard profits of ^ tr^e or business in zdatkni to wiy 
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diargoaUo ftoeonnting period ah^l be computed accordingly, and, 
in partioolar in oompoting the capital employed in the trade or 
boaioess after the change,, no regard shall be had to any con- 
sideration given in respect of the transfer of the trade or business 
or any of the assets thereof on the occasion of the change. 

(4) Where, on or after the first day of April, nineteen 
hundred and thirty-nine, two or more trades or businesses are 
amalgamated, the resulting trade or basiuess shall be treated for 
the purposes of the provisions of this part of this Act relating 
to the computation of standard profits as if : 

(а) it had been in existence throughout the period during 
which there were in existence any of the former 
trades or businesses ; 

(б) any profits made or losses incnrrei or capital employ- 

ed in any of those former trades of businesses had 
been made, incorted or employed in the resulting 
trade or bosiness; and 

(c) any assets of any of those former trades or businesses 
had become assets of the resulting trade or business 
when they became assets of the former trade or busi- 
ness ; and, in particular, in computing the capital em- 
ployed in the resulting trade or business, no regard 
shall be had to any consideration given in respect of 
the transfer of any of those former trades or businesses 
or any of the assets thereof on the occasion of the 
amalgamation. 

(5) Where, on or after the first day of April, nineteen 
hundred and thirty-nine, part of a trade or business is transferred 
as a going concern by the person theretofore carrying it on to 
another person, the part transferred and the part not transfmed 
shall each be deemed for the purposes of the provisions of this 
Act relating to the computation of standard profits to be a 
continuation of the original trade or business, and the said 
provisions, including the provieions of this Section relating to 
amalgamations, shall apply accordingly, subject to any neoeAary 
modifications : 

Provided that, for the parpoeea aforesaid, such apportion- 
ments shall be made of the profits made, and losses incaired 
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the capita) employed, in the original faroda or bueiaess, and 
of any assets of the original trade or bosiness, as may appear 
to the Commissioners, or, on appeal to the Board of Referees, 
to that Board, to be just. 

(6) Notwithstanding anything in the foregoing provisions 
of this Section, where a trade or business was carried on 
immediately before the first day of July, nineteen hundred and 
thirty-six, and that trade or business or the main part of that 
trade or bosiness was transferred after the said day and before 
the first day of April, nineteen hundred and thirty-nine, by 
the person carrying it on to another person, the Commis- 
sioners, if they ore satisfied that the trade or business carried 
on after the transference was not substantially different from 
the trade or bosiness or part transferred, may| on the applica- 
tion of the person carrying on the trade or business after the 
transference, treat that person, for the purposes of the provisions 
of this Act relating to the computation of standard profits, as 
if he had carried On the transferred trade or business or part 
of a trade or business as from the date of the commencement 
of that trade or business, subject, however, to such modifica- 
tion (incloding modifications as respects the computation of 
capital) as may be just. 

Provided that if the Commissioners refuse an application 
under this sub-section or if the applicant is dissatisfied with 
any modifications made by the Commissioners, the applicant 
may appeal to the Board of Referees. 

Provisions as to Inter-connected Companies. 

17. (1) Where any interest, annuity or other annual pay- 
ment, or any royalty or rent, is paid by one body corporate 
to another body corporate, and one of those bodies corporate 
is a subsidiary of the other, or both are sobsidiaries of a third 
body corporate, the capital, profits and losses of both bodies 
corporate shall be computed for the purposes of this part of 
ibis Act as if 

(a) the interest, annuity, annoal payment, royidty or rent 
were not payable; 
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(&) any debt in respect of which any sach interest is pay* 
ble did not exist ; and 

fcl any asset in respect of which any snch royalty or rent 
is payable were the property of the body corporate 
paying the royalty or the rent. 

(2) Where — 

(a) a body corporate (hereinafter referred to as ‘the princU 
pal company') is resident in the United Kingdom, 
and is not a subsidiary of any other body corporate 
resident in the United Kingdom; and 

(b) during the whole or any part of any chargeable account* 
ing period of the principal company, another body 
corporate, whether or not resident or carrying on 
business within the United Kingdom (hereinafter 
referred to as ‘the subsidiary company’) is a subsidiary 
of the principal company, the following provisions 
of this section shall have effect in relation to that 
chargeable accounting period. 

(3) if the subsidiary company is a subsidiary of the principal 
company throughout the chargeable accounting period, such 
capital employed in, and profits or losses arising from, the trade 
or business of the subsidiary company as is employed or arise 
in — 

( I ) the chargeable accounting period; or 

(li) any year constituting or comprised in the standard 
period of the principal company, shall be treated for 
the purposes of this part of this Act, as if it or they 
were capital employed in, or as the case may be, 
profits or losses arising from, the trade or business of 
the principal company. 

(4) If the snbsidiary company is a subsidiary of the principal 
company daring part only of the chargeable accounting period, 
the excess or deficiency of profits of the subsidiary company for 
that part of that period shall be treated as increasing or, as the 
case may be, decreasing the excess or deficiency of profits of 
the prinoipal company for the whole period and shall not be 
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‘deemed to be am excess or deficiency of profits of the subsiduary 
company. 

In this sub-section, the expressions ‘excess' and ‘deficiency’ 
mean, in relation to profits, an excess or deficiency in rela^ 
tion to the standard profits of the subsidiary company or, as 
the case may be, the principal company. 

(5) In any case in which sob-section 3 or sob-section 
4 of this Section applies, soch alteration, if any, of the 
periods which woold otherwise be the chargeable accoonting 
periods of the subsidiary company shall be made as the Com- 
missioners may direct. 

(6) For the porposes of this Section, a body corporate 
ehall be deemed to be a sobstdiary of another body corpo- 
rate if and so long as not less than nine-tenths of its ordinary 
ehare capital is owned by that other body corporate, whether 
directly or through another body corporate or other bodies 
corporate, or partly directly and partly throngh another body 
corporate or other bodies corporate; and the provisions of 
eob-sections 2 and 8 of Section forty-two and part I of the Fourth 
Schedule to, the Finance Act, 1938, shall have effect for the 
purposes of this sob-section have they effect for the purposes 
ot the said Section forty-two. 

B«lation of Esraoss Profiti Tax to lacomo Tax. 

18. (1) The amount of the Excess Profits Tax payable in 
respect of a bade or business for any chargeable account- 
ing period shall, in computing for the purposes of inoome- 
lax the profits and gains arising from that trade or business, 
be allowed to be deducted as an expense incurred in that 
period : 

Provided that where, under the provisions oi this Act 
relating to deficiencies of profits, reVid is given by way of 
rejMyment from Excess Profits Tax chargeable for any charge- 
aU^ accounting period previous to that in which the defici- 
ency ocean, the amount of the deduction allowed wider this 
Section shall not be altered hot the amoant repayable shall 
lie taken into aeconnt in oompating the profits and gsins 
of the trade or butness for the purposes of iffiotmw'tak ** 
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if it were a profit of the trade or bosiness aocrning in the 
chargeable accounting period in which the deficiency occnrs. 

(2} The prorisiona of this Section do not apply to the 
computation of the profits of a trade or business for the 
purposes of the national defence contribution. 

Relation of Excess Profit Tax to National Defence 
Contribution 

19. (1) in the case of each chargeable accounting period 

to which this Section applies, there shall be computed the 
total excess profits tax chargeable for that period and all 
previous chargeable accounting periods to which this Section 
applies, and the total national defence contribution chargeable 
for all those period. 

The said total excess profits tax shall be computed as 
if there were no national defence contribution and the said 
totat national defence contribution shall be computed as if 
there were no Excess Profits Tax. 

(2) if, in the case of any chargeable accounting period 
to which this Section applies, the total national defence con- 
tribution computed under sub-section I of this Section is the 
higher, the national defence contribution and not excess pro- 
fits tax shall be charged in respiect of that period, but in 
any other event excess profits tax, and not national defence 
contribution, shall be charged in respect of that period : 

Provided that the amount charged shall not in any event 
exceed the difference between the higher of the said totals 
and the total of the amounts, whether of national defence 
contribution or excess profits tax, charged (and not repaid) 
in respect of the previous chargeable accounting period, if any, 
to which this Section applies. 

(3) Where the profits chargeable with excess profits tax 
arising in any chargeable accounting period to which this Sec- 
tion applies are deemed to be reduced by reason of deficiency 
occurring in any subsequent chargeable accounting period, the 
amount of excess profits tax repaid or otherwise allowed shall, 
notwithstanding the reduction, not exceed such an amount 
M wiH reduce the total excess ptx>fits tax ohsargeiMe for all 
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ihB ohsrgwble accounting periods (up to and including that in 
vhich the deficiency occurs) to the total national d^enoe 
contribution which would ha«e been chargeable in respect of 
all those periods if this part of this Act had not been passed. 

(4) The chargeable accounting perioda'to which this Section 
applies are the chargeable accounting periods (as defined by this 
part of this Act in relation to excess profits tax) which fall before 
the first day of April nineteen hundred and forty-two : 

Provided that where a chargeable accounting period as so 
defined falls partly before and partly after the said date, this 
Section shall have effect as if so much of that chargeable 
accounting period as falls before the said date were a separate 
chargeable acconnting period as so defined, and as if the profits 
or losses of that separate chatgfeable accounting period were an 
apportioned part of the profits or losses arising in the whole 
period. 

(5) Where a chargeable accounting period to which this 
section applies is not also a chargeable accounting period for the 
purposes of national defence contribution — 

(a) references to the national defence contribution for that 
chargeable accounting period shall he taken to be 
references to a sura arrived at by apportioning and 
aggregating the amounts of national defence contribu- 
tion payable in respect of any chargeable accounting 
period (as defined for the purposes of the national 
defence contribution) which falls wholly or partly 
within the first-mentioned chargeable accounting 
period; 

(b) effect shall be given to any provision of this Section 
reqniriag relief to be given from the national defence 
contribntion payable in respect of a chargeable accoun- 
ting period to which this Section applies by apportion- 
ing the amount of that relief among the chargeable 
acconnting periods (as defined foe the pnrp 08 «!|.of the 
national defence contribution) which fall whoUy or 
partly within the fint-mentioned chargeable aecoant- 
ii% pmod, and making redookioiM aocordingly .in the 
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amonnta payable by way of national defence contribir- 
tion in respect of those periods. 

(6) Any apportionment required to be made by tbitl Section 
shall be made "by reference to the nomber of months or fractions 
of months in the period to which the apportionment relates. 

Repeel of Armament Profits Duty. 

(20). Armament profits duty shall not be charged and 
accordingly part III of the Finance Act, 1939, and the ninth 
schedule to that Act are hereby repealed. 

Assessment, Collection, Appeal etc. 

21. (1) Szeess profits tax shall be assessed and collected by the 

Commissioners, and shall be due and payable at the expiration 
of one month from the date of assessment and shall be recovera- 
ble as a debt due to His Majesty from the person on whom it is 
assessed. 

(2) The provisions of the fifth schedule to the Finance 
Act, 1937 (which relate to the assessment and the collection of 
the national defence contribution, appeals and supplementary 
provisions) including the provisions therein enabling the Commis* 
sioners to make regulations, shall have ‘effect w'itb respect to 
excess profits tax as they have effect with respect to national 
defence contribution. 

Provided that : — 

(а) no appeal shall lie to the General or special Commis- 
sioners in respect of any matter with respect to which 
an appeal lies to the Board of Referees, or which is by 
this part of this Act to be decided by that Board, or 
is left to the discretion of the Commissioners; 

(б) the commissioners shall have the like power of mak- 
ing regulations with respect to the hearing of appeals 
and the deciding of any matters by the ^oard 
of Referees under this part of this Act as they have 
of maki ng regulations with respect of the heaping of 
appeals under part II of the said Schedule. 



14 


U. K. Financb Act 3 of 1989. 


Intoxpwtation of part III. 

:22. Fojr the purpose of this part of this Act — 

(a) the expression 'the Commissioners' means the 

Commissioner of Inland Kevenae; 

(b) the expression 'the Board of Beferees’ means the 

Board of Beferees for the purpose of Buie 6 of 
the Buies applicable to Cases I and II of Schedule D 
of the Income-Tax Act, 1918; 

(c) The expressions 'Company* and 'Director', and, 

except in the provisions of this part of this Act 
relating to subsidiary companies, the expression 
'ordinary share capital,* have the same meanings 
as they have for the purposes of the Fourth Schedule 
to the Finance Act, 1937. 

(d) the expression ‘the fixed rate,’ in relation to share 
capital other than ordinary share capital, includes 
a rate fluctuating in accordance with the standard 
rate of income-tax; 

( e) the expression 'chargeable accounting period’ means 
in relation to excess profits tax. 

(а) any accounting period begining on or after the 
first day of April, nineteen hundred and thirty- 
nine; and 

(б) so much of any accounting period beginning 

before that date as falls on or after that date; 

(f) the accounting periods of a trade or business shall 
be determined in the same manner as the accounting 
period of a trade or business are directed by 
sub-section (2) of Section 20 of the Finance Act, 
1937, to^ be determined for the purposes of the 
natioMl defence contribution. 
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SEVENTH SCHEDULE. 

Computation of ptofita and capital fox puipoaos of 
Exoeas Profits Tax. 

PART I. 

Adaptions of Income-Tax Principles os to Computation 

of Profits. 

1. The profits shall be taken to be the actoal pcofits arising 
in the accounting period, and the principles of computing profits 
by reference to any other period and of allowing losses sustained 
in any other period to be carried forward shall not be followed. 

2. There may be deducted in respect of any accounting 
period a sum (ascertained on the like basis as the amount of a 
deduction for wear and tear is ascertained under Bale 6 of the 
Buies applicable to Cases 1 and II of Schedule D) which repre- 
sents the diminution in value by reason of wear and tear daring 
that period of any plant or machinery in respect of which a 
deduction can be made under the said Bole 6, pins, in the case 
of an accounting period which constitutes or includes the whole 
or any part of the standard period, ten per cent., and, in the 
case of any other accounting period, twenty percent., of that sum. 

3. (I) Where any buildings, plant or machinery have after 
the beginning of the year nineteen hundred and thirty seven, 
been provided for the purpose of ths trade or business by the 
person carrying on the trade or business, then, if either — 

(a) on such rate as Parliament may hereafter determine, 

the buildings, plant or machinery have, wholly or 
partially, become obsolete or ceased to be required and 
the value thereof is less than the net cost thereof; or 

(b) the buildings, plant or machinery are sold before the 

said date at a price which is less than the net cost 
thereof, and, in either case, the deficiency is wholly or 
mainly ascribable to conditions prevailing as a conse- 
quence of the present war, there shall be allowed in 
respect of each accounting period which constitxites or 
includes a chatgeable accounting period such proportion 
of the deficiency os is properly attributable to that 
aocountiog period, less the amount of any allowaneea 
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for wear and tear or depreciation already made for 
that period in respect of the baildings, plant or machi< 
nery otherwise than under this paragraph, and if any 
plant or machinery provided as aforesaid is replaced, 
no allowance other than that made under this para- 
graph shall be, made in respect of the amount expend- 
ed in the replacement thereof. 

The reference in this sub-paragraph to allowances for wear 
and tear already made for an accounting period shall be cons- 
tmed as including a reference to the additional percentage for 
which provision is made by paragraph 2 of this Part of this 
Schedule. 

(2) Pending an ascertainment whether any allowance falls 
to be made under sub-paragraph (1) of this paragraph in respect 
of buildings, plant or machinery, the Commissioners, if they are 
satished that any buildings, plant or machinery provided as 
aforesaid are of such a character that is likely that the conditions 
speci&ed in the said sub-paragraph will be fulfilled in the case 
thereof, may allow in any accounting period which constitutes or 
includes a chargeable accounting period such sums as they think 
fit, not exceeding ten per cent, (or if the accounting period is 
less than a year, a proportionately reduced amounti of the net 
cost of the buildings, plant or machinery, but any such allow- 
ance shell be provisional only, and on the coming of the said 
date, or, as the case may be, on the previous sale of the build- 
ings, plant or machinery, the amount thereof shall be adjusted 
so as to accord with the provisions of the said sub-paragraph. 

(.3) In this paragraph, the expression ‘net jx>3t’ means, in 
relation to any buildings, plant or machinery, the cost of the 
provision thereof less any sum provided, or to be provided, direct- 
ly or indirectly, oat of the Consolidated Fnnd of the United 
Kingdom or of the Northern Ireland, or oat of moneys provided 
by the Parliament of the United Kingdom or the Parliament of 
Northern Ireland, towards the co^ of the provision of the build- 
ings, plant or machinery or towards any depreciation thereof. 

(4) The principles of the Income Tax Acts under which 
deductionB are not allowed for interest, annuities or other annual 
payments payable ont of the pn^its, or for royalties, or (in certain 
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CAsea ) foi rent, and under which the annual valae of lands, 
tenements, hereditaments or heritages occupied for the purposes 
of a business is ezcloded, and under which a deduction may be 
allowed in respect of such annual value, shall not be followed : 

Provided that : — 

(a) nothing in this paragraph shall authorise any deduction 
in respect of any payment of dividend or distribution 
of profits, 

{b) for the purposes of this paragraph, any additional 
deduction allowable for income tax purposes by virtue 
of the proviso to paragraph (2) Rule 5 of the Rules 
applicable to Cases I and II of Schedule D, and 
any deduction allowable for those purposes under 
Section 18 of the Finance Act, 1919, shall not be 
treated as a deduction in respect of annual value. 

5. The provisions of sub-section (4) of Section twenty-seven 
of the Finance Act, 1020 (which disallows deductions on account 
of the payment of Dominion income-tax) shall not apply. 

6. (1) Income received from investments shall be included in 
the profits in the cases and to the extent provided in sub para- 
graph (2) of this paragraph and not otherwise. 

(2) In the case of the business of building society or of 
a banking business, assurance business or business consisting 
wholly or mainly in the dealing in or holding of investments, 
the profits shall include all income received from investments, 
being income to which the persons carrying on the business are 
beneficially entitled. 

(3) Where the person cairying on a trade or business is 
the beneficial owner of any investments, the income from which 
is by virtue of the provisions of the paragraph net to be taken 
into account in computing the profits of the trade or business, and 
a deduction would apart from the provisions of this paragraph 
fall to be made in respect of interest on borrowed moneys the 
deduction (if any ) to be made in respect of that interest shall be 
computed as if the principal of the borrowed money were reduced 
by the value of those investments : 



18 


U. E. Fikahok Acs (2) of 19S9. 


Provided that where the person carrying on the trade or 
bnsiness is not a body corporate no snch redaction shall be treated 
as made in the principal of any borrowed money in respect of 
any investments anless the investments are mortgaged, charged 
or pledged as secnrity for the repayment of that money and 
interest thereon. 

7. Sabject to the provisions of the last fore-going paragraph, 
the profits shall inclade all such income arising from the trade or 
bnsiness as is chargeable to income-tax under Case I of 
Schedule D, or would be so chargeable if the profits of the 
trade or business were chargeable under tbat Case, except income 
which is, or would be, exempted from income-tax by virtue of 
Section 39 of the Income-Tax Act, 1918, or Section 80 of the 
Finance Act, 1921. 

8. No deduction shall be made on account of liability to 
pay, or payment of, United Kingdom income-tax, the national 
defence contribution, or excess profits tax. 

9. No deduction shall be made in respect of any trans- 
action or operation of any nature if and so far as it appears tbat 
the transaction or operation has artificially reduced or would 
artificially rednce the profits. 

lO. ll) In the case of a trade or business carried on in 
any accounting period which constitutes or includes a chargeable 
accounting period by a company the directors whareof have 
a controlling interest therein — 

{a) if the standard profits of the company are computed 
by reference to the profits of a standard period, no 
deduction shall be allowed in respect of directors* 
remuneration in exce.is of the amount paid for direc- 
tors' remuneration in respect of the standard period or, 
if the standard period is longer than the accounting 
period, in excess of so much of the sum paid for 
directors’ remuneration in respect of the standard 
period as bears to the total amount thereof the like 
proportion as the length of the acconnting period 
bears to that of the standard period; 

{b) if the standard profito are not computed by reference 
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to the profits of a standard period, no deductioil 
shall be allowed in respect of directors’ reinnneration. 

(2) In this paragraph the expression "Directors' 
remuneration” does not inclnde the remuneration of any 
director who is required to devote substantially the whole of 
his time to the service of the company in a managerial or 
technical capacity and is not the beneficial owner of, or able, 
either directly or through the medium of other companies of 
by any other indirect means, to control, more than five per 
cent of the ordinary share capital of the company. 

11. Where the performance of a contract extends beyond 
the accounting period, there shall (unless the Commissioners, 
owing to any special circuinstunces, otherwise direct) be 
attributed to the accounting period such proportion of the 
entire profit or loss which has resulted, or which it is estimated 
will result, from the complete performance of the contract as 
is properly attributable to the accounting period having regard 
to the extent to which the contract was performed therein. 

12. W’here, in respect of any profits arising from trade 
or business, relief from income-tax chargeable in the United 
Kingdom is granted by virtue of arrangements with the 
Government of any other country, being arrangements which 
for the time being have effect either — 

fo) under Section 18 of the Finance Act, 1923 (which as 
amended by Section 31 of the Finance Act 1924, 
and Section 9 of the Finance Act, 1931 provides for 
the relief of shipping and air transport from double 
taxation); or 

(b) under Section 17 of the Finance Act, 1930 (which 
provides for the relief of certain agencies from 
doable taxation), 

those profits shall not be included in the profits arising from 
that trade or business, if and so long as the profits or trades 
or businesses which, by virtue of those arrangements, are 
relieved from inoome*tax chargeable in that other country, are 
relieved from all taxes chargeable in that other country on the 
profits of trades or businesses. 
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13. In computing the profits of a local authority from 
any trade or business carried on by that authority, a deduction 
shall be made equal to the total amount which is required to 
be raised by them for sinking fund purposes in connection 
with that trade or business in respect of the accounting period. 

PART 11 

Prorisions for Computing Capital. 

1. (1) Subject to the provisions of this part of this Schedule, 
the amount of the capital employed in a trade or business (so far 
as it does not consist of money) shall be taken to be — 

(a) so far a? it consists of assets acquired by purchase 

on or after the commencement of the trade or 
business, the price at which those assets were 
acquired, subject to the deductions hereafter specified; 

(b) so far as it consists of assets being debts due to the 

person carrying on the trade or business, the nominal 
amount of those debts, subject to the said deductions; 

(c) so far as it consists of any other assets ^hich have 

been acquired otherwise than by purchase as aforesaid, 
the value of the assets when they became assets of the 
trade or business, subject to the said deductions. 

(2) The price or value of any assets other than a debt shall 
be subject to the following deductions — 

(a) a deduction of any sum contributed, directly or in- 
directly, out of the (Consolidated Fund of the United 
Kingdom or of Northern Ireland, or out of moneys 
provided by the Parliament of the United Kingdom 
or the Parliament of Northern Ireland towards the 
acquisition of the asset ; 

(b) any such deductions for wear and tear or for deprecia- 

tion as are aothorised by the Income Tax Acta or 
part I of this Schedule, 

and in the case of a delrt, the nominal amount of the 
debt shall be subject to any deduction which has been 
allowed in respect thereof for income-tax purposes. 

(3) Where the price of any asset has been satisfied other, 
wise than In cash, the then value of the oousideratioo aotoally 
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given for the asset shall be treated as the price at which the 
asset was acquired. 

(4) for the purposes of the provisions of sub>paragraph (2) 
of this paragraph relating to deductions for wear and tear of 
depreciation — 

(а) any additional percentage allowed under Section 

18 of the Finance Act, 1932, or under that Section 
as amended by Section 22 of the Finance Act, 1938, 
or under paragraph 2 of part I of this Schedule shall 
be treated as part of a deduction for wear and tear ; 

(б) any additional deduction allowable for income-tax 

purposes by virtue of the proviso to paragraph (2) of 
Role 5 of the Rules applicable to Cases I and II of 
Schedule O, and any deduction allowable for those 
purposes under Section 18 of the Finance Act, 
1919, and any allowance made under paragraph 3 of 
part I of this Schedule shall be treated as a deduction 
for depreciation. 

2. (1) Any borrowed money and debts shall be deducted, 
and in particular any debt for income-tax computed by reference 
to the standard rate or for the national defence contribution or 
excess prodts tax in respect of the trade or business shall be 
deducted; 

Provided that any such debt for income-tax or the national 
defence contribution or excess profits tax shall for the purposes 
of this part of this Schedule, be deemed to have become doe — 

(d) in the case of income-tax on the first day of January 
in the year of assessment for which the tax is assessable; 

{b) in the case of the national defence contribution or 
excess profits tax. on the first day after the end of the 
chargeable accounting period in respect of which the 
contribution or tax is assessable ; 
notwithstanding that the income-tax, national defence 
contribution or excess profits tax may not have* been 
assessed until after those dates respectively. 

2) Where any debt for the excess profits tax assessable 
in respect of any period is to be deducted under this 
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paragraph, the amoant thereof shall not be reduced as 
the result of any relief to be given in respect of a 
deficiency of profits occurring in any subsequent period, 
and the amount of any such relief shall be treated as 
having become an asset of the trade or business on the 
first day after the end of the chargeable accounting 
period in which the deficiency occurred. 

3. Any investments the income from which is by virtue of the 
provisions of part I of this Schedule not to be taken into account 
in computing the profits of the trade or business, and any moneys 
not required for the purposes of the trade or business, shall he 
left ont of account, but where any investments in the beneficial 
ownership of the person carrying on the trade or business are so 
left out of account, the sum (if any) to be deducted under the 
last preceding paragraph in respect of borrowed money shall be 
computed as if the principal of the borrowed money were reduced 
by the value of those investments : 

Provided that where the person carrying on the trade or 
business is not a body corporate, no reduction shall be treated as 
made in the principal of any borrowed money in respect of any 
investments unless the investments are mortgaged, charged or 
pledged as security for the repayment of that money and the 
interest thereon. 

4. For the purpose of ascertaining the average amount of 
capital employed in a trade or business during any period, the 
profits or losses made in that period shall, es;cept so far as the 
■country is shown, be deemed — 

( 0 ) to have accrued at an even rate throughout the period; 
and 

(b) to have resulted, as they accrued, in a corresponding 
increase or decrease, as the case may be, in the capital 
employed in the trade or business. 



Indian Excess Profits Tax. 

(Under Act No. X of 1919) 

[ Passed by the Indian Legislative Council ] 

[Received the aseent cf the Governor General on the 20th March,. 

1919.) 

An Act to impose a duty on excess profits arising out 
of certain businesses. 

WHEREAS it is expedient to impose a duty on excesa 
profits arising out of certain businesses ; It is hereby enacted 
u follows : — 

Short title and commencement. 

1 . (1) This Act may be called the Excess Profits Duty 
Act, 1919. 

(2) It shall come into force on the 1st April, 1919. 
Definitiona. 

2 . In this Act, unless there is anything repugnant in the 
suhjeet or context, — 

“accounting period” means the twelve months ending on 
the 31st March, 1919, or if the accounts of the bosinesa 
have been made up within the said twelve months for the 
purposes of the Indian Income-tax Act, 1918, in respect of 
a year ending on any date other than the said Slst March, 
then the year ending on that othqr date ; 

“business” includes any trade, commerce or manufacture, 
or any adventure or concern in the nature of trade, commeree 
or manufacture ; 

“Chief Revenue-authority” means the Board of Revenue 
or the Financial Commissioner in provinces where those au- 
thorities exist, and in any other case such authority as the local 
Government may declare to be the Chief Revenue-authority 
for the purposes of this Act ; 

"prescribed” means prescribed by rules made under this Act. 

All expressions used or embodied by reference in this: Act 
which are not hereinbefore defined shall have the same mean- 
ing as is attributed to them by the Indian Income-tax Act,. 
1918. 
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Application of Act. 

3. This Act shall apply to every basiness (other than the 
businesses specified in Schedule 1) which is, during any part 
-of the accounting period, either carried on in British India 
by any person or owned or carried on in any place in India 
by a person ordinarily resident in British India. 

Imposition of excess profits duty. 

4. Subject to the provisions of this Act, there shall, in respect 
of any business to which this Act applies, be charged, levied 
and paid on the amount by which the profits in the accounting 
period exceed the standard profits, a duty (in this Act referred 
to as "excess profits duty”) of an amount equal to fifty per cent, 
of that excess ; 

Provided that the amount of the said duty shall not exceed 
such sum as would reduce the profits in the accounting period 
below thirty thousand rupees. 

Ascertainment of profits in the accounting period. 

5. The profits of a business in the accounting period shall, 
at the option of the person by whom the excess profits duty in 
respect of that business i.s payable, be or be deemed to be, — 

(a) the taxable income as finally ascertained for the 
purposes of the Indian Income-tax Act, 1918, or 

(b) when the accounting period in respect of the business 

ends on any date other than the Slst March. 1919, 
and the accounts of tlie business are made up for an 
additional period ending on the said Slst March, a 
sum which bears the same proportion of the taxable 
income of the total period (snch taxable income being 
ascertained as nearly as may be in accordance with 
the provisions of the said Act) as a period of one 
year bears the total period. 

Explanation , — The profits in the accounting 
period shall, notwithstanding any composition in force 
for the purposes of the said Act, be actually ascertain- 
ed in aec(»dance with the provisjons of that Act 
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Standard Profita. 

6 . (]} The Btandard profits of a bnsiness shall be as follows : — 
{a) an amount calculated at the rate of 10 per cent., or at 
such rate not being less than 10 per cent as may be 
prescribed, on the capital of the business as existing at 
the end of the accounting period, in which case the 
capital of the business shall, for the purposes of this 
Act, be ascertained in accordance with the provisions 
of Schedule II ; or 

(/') at the option of tho person by wham '‘xcess profits 
duty in respect of the business is payable — 

\i) if the profit's of the business have been assessed in 
the year 191;^ and 1914 for the purposes of the 
income-tax saw then in force — the aggregate of 
half of the profits so assessed and half of interest, 
if -my, received m those years on securities form- 
ing pan of the assets of tlic bnsiness ; or 

(».’) if the profits of the business have been assessed 
for tl'csaid purposes in the years 1913 and 1914, 
and in two only of the three years 1916, 1916 and 
1917 — the aggregate of one-fourth of the profits so 
assc jsed and one-fourth of the interest, if any, 
received in the same four years on securities 
forming part of the assets of the business ; or 

{iii) if the profits of the business have been assessed 
for the said purposes in all the five years 1913, 
1914, 1916, 1916 and 1917 — the aggregate of 
one-fourth of the profits assessed in the years 
1913 and 19 1 4 and in such two of the years 1 916, 
1916 and 1917 as may be selected by the said 
person and one-fourth of the interest, if any, 
received in the same four years on securities 
forming part of the assets of business : 

Provided that if the average capital employed *itt tite 
business in the years adopted for the purpose of 
determining the standard profits is less or ramre 
than the capital so employed at the end of the 
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aooountiBg period^ there shall be made to or from 
the standard profits an addition or a dedaotion, as 
the case may be, which shall bear to the standard 
profits the same proportion as snob increase or 
decrease of capital bears to the average capital so 
employed in the years so adopted. 

ExpiantUion . — For the purpose of ascertain* 
ing the average capital employed, the capital 
employed in the business in any year shall be 
deemed to be the capital so employed at the end 
of that year : 

Provided fnrther that if the assessment in any of the 
said years was made in respect of a period of less 
than twelve months, that assessment shall, for 
the pnrpose of determining the standard profits, 
be proportionately increased. 

(2) If a composition for income>tax was in force in any of 
the years 1913, 1914, 1915, I9l6 and 1917, such 
composition shall be deemed for the purposes of danse 
(b) of sab*section (1) to have been the assessment, 
and the profits shall be determined in accordance 
therewith : 

Provided that the person by whom excess profits duty in 
respect of the business is payable shall, notwithstand- 
ing any such composition, be entitled to have an 
assessment of the profits of the business made for the 
purpose of determining the stmdard profits, in the 
same way as the assessment would have been made if 
no such oomposition had been agreed upon. 

(3) Each of the years referred to in snb-sections (1) and (*2) 
shall be deemed to be the twelve months commencing with the 
1st of April in the year mentioned. 

(4) Notwithstanding anything contained in this Section no 
incareadb ol capital made after the blot December, 1918, shall be 
taken into account io any case, and no such increase before that 
date ahall be taken into aooonnt when it appears or to the extent 
to whidh it appears ^at tbe increase was xoade with intent to 
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evade or has the effect of evading the payment of the excess 
profits dnty. 

Pow«x to CoUactor to make allowances fox special cix- 
oninstances. 

7. On the application (made in accordance with the provi* 
sions of clause (b) of sub-section (2) of Section (11) of any person 
chargeable with excess profits duty alleging that, owing to any 
of the following circumstances, namely : — 

(а) any change in the constitution of a partnership of 
which he is or was a member, 

(б) any postponement or suspension, as a consequence of 
the present war, of renewals or repairs, 

(c) any exceptional depreciation or obsolescence (includ- 
ing the cost of replacement during the accounting 
period), due to the present war, of assets employed in 
the business, 

(rf) the provision, in connection with the requirements of 
the present war, of plant or machinery which will not 
be required for the purposes of the business after the 
termination of the war, 

(e) the fact that the assets of the business consist to any 
material extent of shares in a company the business 
of which is itself chargeable to excess profits duty, 

(/) the liability of any part of the profits of the business 
to excess profits duty in the United Kingdom, or 

(g) any special circumstances connected with the nature 
of the business or the period for which any profits 
are ascertained or determined, 

the provisions of this Act for the calculation of excess profits 
duty operate unfairly in bis case, the Collector may make such 
allowances in calculating the amount of the duty as seem to him 
to be necessary to meet the special circumstances, provided* that 
any soeh allowance shall not reduce the amount of duty payable 
nnder the provisions of the Act by more than twenty-five per 
cent without the previous sanetion of the Commissbner. 
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ApfpMi to ddml Rovoixiio.att&0Kit7. 

6. ( 1) If any person who has applied under Seetion 7 is 
dissatisfied with the decision of the Collector on his application, 
he may appeal to the Chief Revenne authority which shall, at 
the option of such person, either itself decide such appeal or 
refer it to a Board of Referees to be appointed by the Local 
GoTemment. The Board shall hear and consider any appeal so 
referred and shall communicate its decision to the Chief Rerenue* 
authority. 

(2) The Chief Revenue-authority and the Board shall be 
entitled to take into account any of the circumstances specified 
in Section 7, and to modify the decision of the Collector with 
reference thereto in such way and to such extent as they may 
consider iust and equitable. 

(3) Every Board of Referees appointed under this Section 
shall consist of three or, in cases which the Local Government 
considers to be of difficulty or importance, of four persons. When 
the Board consists of four persons, the Local Government shall 
appoint one of the members to be Chairman. In any case at 
least two members di the Board shall be persons not in the 
aervice of Government and having in the opinion of the Local 
Government adequate business experience. 

(4) In case of a difference of opinf^ between the members 
■of the Board, the opinion of the majority shall prevail. 
When the Board consists of four members and the members 
are equally divided in opinion, the Chairman shall have a 
second or casting vote. 

(5) The decision of the Chief Revenue-authority on 
«ny appeal under this S^on or of the Board where an appeal 
is r^etred to it shall, notwithstanding any other provision 
•of this Act be final, and shall be deemed to be the basis of 
assessment in the particular case. 

Povraar at Gavmnor Gaaaral la Conacil to daal vitih 
Itazdahip ia c«m of a class of busiaass. 

9 (1) The Governor General in Council may, on the appli* 

■cation made before the 8(Hh Jane, 1919* of - any pataon 
alleging that owing to special eireamstaocei to be stated ia 
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tlie applioatioa th« pcoTisioas of this Act for the calculation of 
excess profits duty would operate unfairly in the case of any 
class of business in which such person is engaged, refer such 
application for the report of a Board of special Referees to 
be appointed in this behalf by the Governor General in Council. 

(2) Every Board appointed under this Section shall 
consist of four persons, of whom at least two shall be persons 
not in the service of Government. The Governor General in 
Council shall appoint one member to be Chairman. 

(8) On receipt of the report of the Board, the Governor 
General in Council shall consider the same and pass thereon 
such orders as he thinks fit. Any snch order may vary the 
basis or method of assessment in respect of the class of 
business so reported on, and any variations so made shall be 
deemed to be modifications of this Act in respect of the matters 
to which they relate, and this Act shall apply accordingly. 

Notice to be given by liquidator that excess profits have 
been made. 

10. Every liquidator of a company which is being 
wound up at the commencement of this Act or is wound up 
after the commencement of this Act and which is chargeable 
to excess profits duty shall before the 31st May 1919, or within 
two months of the commencement of the winding up, as the 
case may be, give notice of the fact to Collector. 

Returns for the purposes of the Act. 

11. (1) The Collector may, for the purposes of this Act, 
require any person whom he believes to be engaged in any 
business to which this Act applies, or to have been so engaged 
during the accounting period or in the year ending on the 31st 
March, 1912, or on the Slst March in any year thereafter, 
to furnish him within two months after service upon him of 
a notice to that effect with such particulars in connection with 
the business as the Collector may require. 

(3) At the time of furnishing such particulars such 
person shall — * 

(a) state the method which be desires to be sdopted for 
the purpose of — 

(•) ascertaining the profit of boainees in 
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acootinting period ooder Section 5, and 

(tt) determining the standard profits under Section 
6, and 

(bi make any application which he desires to make under 
Section 7 for an allowance in the calcnlation of the 
amonnt of the excess profits dnty. 

(3) Where any person fails, without reasonable cause or 
excuse, to comply with the provisions of clause (a) of 6ub>section 

(2.', the (.’ollector shall proceed to ascertain the profits of the 
accounting period and to determine the standard profits by such 
method provided in this Act as he thinks fit. 

Penalty. 

12. If a person fails, without reasonable cause or excuse, 
to give to the Collector in due time any notice required by 
Section 10 or to famish any particulars referred to in Section 
11, he shall on conviction by a Magistrate be punishable with 
fine which may extend to thirty rupees for every day during 
which the default continues. 

Aasecsment. 

13. The amount of excess profits doty to be paid in respect 
of any business shall be assessed by the Collector, who may 
in any case where be thinks fit allow the duty to be paid in 
instalments of such amounts payable at such times aa he 
may direct. 

Person liable to be assessed. 

14. The doty may be assessed on any person for the time 
being owning or carrying on the bnsiness whether aa agent for 
the owner or otherwise or, where the business has ceased 
dnring the acconnting period, on the person who owned or so 
carried on the business immediately before the time at . 
w^h the business ceased, and where there has been a change 
oi Ownership of the bouness dnring the accounting period, 
the Collector shall make the assessment in the prescribed 
manso'. 

Apidication of pxovisitms of Act V1X of 1918. 

15. The provisions oi Sections 20, 21, 22, 23, 24, 26, 27, and 
of Chapters IV and V and of Seotiona 4*2, 45, 46, 47 and 49 to 
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09 of ih« Indian Inoome<tax Act, 1918, shall apply, with such 
modifioations. if any, as may be prescribed, as if the said 
provisions referred to excess profits duty instead of to income tax, 
and every ofitoec or authority exercising powers under the said 
provisions may exercise the like powers under this Act in 
regard to excess profits duty as he or it exercises in regard to 
income-tax under the said Act : 

Provided that references in the said provisions to the 
assessee shall be construed as references to a person by whom 
excess profits doty is payable. 

Income-tax papers to be available for the purposes 
of this Act. 

16. Notwithstanding anything contained in the Indian Income^ 
tax Act, 1918, or in any Act repealed thereby, all information 
contained in any statement or return made or furnished under 
the provisions of any of the said Acts or obtained or collected 
for the purposes of any such Act may be used for the purposes 
of this Act. 

Prohibition of and penalty for iictitioas transactions. 

17. (1) A person shall not for the purposes of avoiding 
payment of excess profits duty enter into a fictitious or artificial 
transaction or carry out any fictitious or artificial operation, 
and if he has entered into any such transaction or carried out 
any snch operation before the commencement of this Act, shall 
inform the Collector of the nature of the transaction or operation. 

Explanation. — Foi the purposes of this Section an artifical 
transaction or operation includes every device of whatever nature 
adopted for the purposes of presenting the accounts of a business 
in a misleading form or manner with intent to evade or having 
the effect of evading any obligation imposed by this Act. 

(2) If any person acts in contravention of, or fails, withont 
reasonable cause or excuse, to comply with, the provisions of 
sab-section (1), he shall on conviction by a Magistrate ^ be 
punishable with fine which may extend to one thousand rupees. 

Powmr tomakcnilM. 

16. (1) The Gbvernor Genetad in Council may, by notificsAion 
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in (he Gaeette of India, make rales for carrying into effecd 
the prorisions of this Act. 

(2) In patiioalar and withoat prejadtce to the generality 
of the foregoing power, such rules may provide for — 

(a) the rate to be allowed in respect of any business or 
class of business for the pnrposes of danse (a) of 
sub-section (1) of Section 6 ; 

{b) the procedure to be followed by Boards of Referees 
appointed under this Act ; 

(c) the basis and method of assessment when there bas 

been a change of ownership daring any period which 
can be selected . for the purpose of determining 
standard prohts, or during any subsequent period 
prior to the commencement of this Act ; and 

(d) the adaptation to excess profits duty of any of the 
provisions of the Indian Income-tax Act, 1918, which 
are made applicable to that duty by Section 15. 

(3) All rules made under this Section shall have effect 
4SS if enacted in this Act. 

Ekcwm protita duty and super-tax to be alteznately 
chargeable. 

19. Where the profits of any business in the accounting 
period are chargeable to excess profits doty under the provisions 
-of this Act and to super-tax under the provisions of the Super- 
tax Act, 1917, then — 

(1) if the amount chargeable as excess profits dnty 
exceeeds that chargeable as super-tax, excess profits 
duty shall, alone be charged, and 

(*2) if the amount chargeable as super-tax exceeds that 
chargeable as excess profits doty, super-tax shall 
alone be charged, and the provisions of this Act and 
the Super-tax Act 1917, shall be construed aooord- 
ingly. 

Exc«m piofita duty aa oUowonoa for tha pnrpMM of Act 
VII of 1918. 

20. The amount of excess {nofits dnty paid in respect irf any 
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basinets shell be allowed as a deduction at the adjustment 
made in the year ending on the Slat March, 1920, in respect 
of the profits of that business for the purposes of Section 19 of 
the Indian Income-tax Act 1918 : 

Provided that, if the amount of excess profits duty payable 
has not been ascertained at the time when the said adjust- 
ment is made, the amount by which the income-tax would 
have been reduced if effect had been given to the deduction 
shall be deducted from the amount payable for excess profits 
duty. 

SCHEDULE I. 

Rxobptbo Businbssbs 
(See Section 3.) 

1. Any business the income from which is agricultural income. 

2. Offices or employments. 

d. Any profession the profits of which are dependent mainly 
on the personal qualifications of the person by whom the 
profession is carried on, and in which no capital expenditure 
is required or only capital expenditure of an amount which is 
small when compared with the profits which the person carrying 
on the profession makes ; 

Provided that the business of any person taking commis- 
sions in respect of any transactions or services rendered, or any 
agent of aoy description (not being a whole-time officer or 
servant of the business or a commercial traveller, or an agent 
whose remuneration consists wholly of a fixed and definite sum 
not dependent on the amount of business done or any other 
contingency) shall not be included in this exception. 

4. Any business which is liaUe to pay in respect ol the 
accounting period excess profits duty in the United Kingdom. 

.5. Any business of which the profits in the accounting 
period do not exceed thirty thousand rupees. 

SCHEDULE II. 

Asobhtaimmbht or Capital. 

(See Section G.) 

1. The amount of the capital of a business shall, so far 
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as it does not consist of money, be taken to be — 

(а) so far as it consists of assets acquired by purchase, 
the price at which these sissets were acquired, subject 
to any proper deduction for depreciation or for unpaid 
purchase money, 

(б) so far as it consists of assets being debts due to the 
business, the nominal amount of those debts subject 
to any redaction which has been allowed or is 
allowable in respect of those debts under the Indian 
Income-tax Act, 1918, and 

(c) so far as it consists of any other assets which have 
not been acquired by purchase, the value of the 
assets at the time when they became assets of the 
business, subject to any proper deduction for deprecia- 
tion: 

Provided that nothing in this provision shall prevent 
accumulated profits (other than those made in the accounting 
period) employed in the business being treated as capital. 

2. Any borrowed money or trade debts shall be deducted 
in computing the amount of capital for the purposes of this Act 

3. Where any asset has been paid for otherwise than 
in cash, the cost price of that asset shall be taken to be the 
value of the consideration at the time the asset was acquired, 
but where tiie business has been converted into a company 
and more than two4hirds of the shares in the company are 
held by the person who was the owner of the business no 
value shall be attached to those shares, so far as they are 
represented by good-will or otherwise than by material assets 
of the company, unless the Collector in special circumstances 
otherwise directs. Patents and secret processes shall be deemed 
to be material assets. 



Indian Income-tax Oct 

(Under Act No. X of 1922) 

T\n Hct to consolidate and amend the law relating to 
Income-tax and Super-tax. 

(4s modified ufi to date.) 

WHEREAS it is expedient to consolidate and amend 
the law relating to Income-tax and Snper-tax ; It is hereby 
enacted as follows : — 

Short title, extent and commencement. 

1. 1) This Act may be called the Indian Income-tax Act, 

ly2-2. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, and applies 
also, within the Indian States and the tribal areas, to British 
subjects who are in the service of the Crown or of a local autho- 
rity established in the exercise of the powers of the Crown 
Kepresentative or the Central Government in that behalf, and 
to all other servants of the Crown in the said States and areas. 

(3) It shall come into force on the first day of April, 1922. 
Deilnitions. 

2. In this Act, unless there is anything repugnant in the 
subject or context, — 

(1) “agricultural income" means — 

{a) any rent or revenue derived from land which is used 
for agricultural purposes, and is either assessed to 
land-revenue in British India or subject to a local 
rate assessed and collected by officers of the Crown 
as such ; 

(b) any income derived from ?uch land by— 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of 
rent-in-kind of any process ordinarily employed 
by a cultivator or receiver of rent-in kind to ren- 
der the produce raised or received \jy him fit to 
be taken to market, or 



86 Ihdiah Irooicb-tax Act op 1922. 

(iii) the sale by a onltiTator or receiever of rnt*in-kind 
of the produce raised <xc received by him, in res* 
pect of which no process has been performed 
* other than a process of the nature described in 
snb- clause (ii) ; 

(c) any inoome derived from any building owned and 
occupied by the receiver of the rent or revenue of 
any such land, or occupied by the cultivator, or 
the receiver of rent*in-kiad, of any land with res- 
pect to which, or the produce of which, any 
operation mentioned in sub-clauses (ii) and (iii) 
of clause (b) is carried on ; 

Provided that the building is on or in the immediate 
vicinity of the land, and is a building which the 
receiver of the rent or revenue or the cultivator 
or the receiver of the rent-in-kind by reason of 
his connection with the land, re<]oire8 as a dwell- 
ing-house, or as a store-hoose, or other out-build- 
ing; 

(2) "asscasee" means a person by whom income-tax is 
payable ; 

(3) "Appellate Assistant Commissioner" means a person 
appointed to be an Appellate Assistant Commissioner of 
Income-tax under Section 5 ; 

(4) "business” includes any trade, commerce, or manufac- 
ture or any adventure or concern io the nature of trade, com- 
merce or manufacture ; 

(4A) "the Cenfral Board of Revenue” meins the Central 
Board of Revenue constituted under the Central Board of 
Revenue Act, 1924; 

(5) "Commissioner” means a person appointed to be a Com- 
missioner of Income-tax under Section 6; 

(6) "company” means a company as defined in the Indian 
Com^nies Act, 1913. or formed in pursnanoe of an Act of 
Parluunent or of Royal Charter or Letters Pitient, or of an Act 
of the legislature of a British po ss es s ion, and inolodee any 
foreign association carrying on bosiness in British India whetiier 
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incorporated or not, and whether its principal place of business 
is situate in British India or not. which the Central Board of 
Revenue may, by general or special order, declare to be a com- 
pany for the purposes of this Act; 

(CA) ‘dividend’ includes — 

<«) any distribution by a company of accumulated profits, 
whether capitalised or not, if such distribution entails 
the release by the company to its shareholders of all 
or any part of the assets of the company; 

(6) any distribution by a company of debentures or deben- 
ture-stock, to the extent to which the company 
possesses accumulated profits, whether capitalised or 
not; 

(c) any distribution made to the shareholders of a com- 
pany out of accumulated profits of the company on 
the liquidation of the company : 

Provided that only the accumulated profits so distributed 
which arose during the six previous years of the com- 
pany preceding the date of liquidation shall be so 
included; and 

U/) any distribution by a company on the reduction of 
its capital to the extent to which the coiupany [Xis- 
sessea accumulated profits which arose after the end 
of the previous year ending next before the 1st day 
of April, 1933, whether such accumulated profits have 
been capitalised or not : 

Provided that ‘dividend’ does not include a distribution in 
respect of any share issued for full cash consideration 
which is not entitled in the event of liquidation to 
participate in the surplus assets, when such distribu- 
tion is made in accordance with sub-clause (c) or (d). 

Bxplanati(m.-~The words 'accumulated profits’, wherever 
they occur in this clause, shall not include 'capital 
profit.’; * 

(6R) ‘firm’, 'partner' and 'partnership' have the same 
meanings respectively as in the Indian Partnership Act, 1932; 
provided that the expression “partner’ includes any person 
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who being a minor has been admitted to the beneBts of partner- 
ship ; 

(iGC) 'income' inclndes anything incladed in ‘dividend’ a» 
defined in clause (GA) and anything which under Explanation 2 
to sub-section (1) of Section 7 is a profit received in lieu of salary 
for the purposes of that sub-section and any sum deemed to be 
profits under the second {xoviso to clause (vii) of sub-section (2> 
of Section lO and the profits of any business of insurance carried 
on by a mutual insurance company computed in accordance with 
Kule 9 in the Schedule: 

(6D) ‘In8i>ecting Assistant Commissioner’ means a person 
appointed to be an Inspecting Assistant Commissioner of Income- 
tax under Section 5 ; 

) 1} 'Istcome-tstx Oi&c&r‘ means a persnn appointed to be an 
Income-tax Officer under section 5; 

(8) ‘Magistrate’ means a Presidency Magistrate or a Ma- 
gistrate of the first class, or a Magistrate of the second class 
specially empowered by the Central Government to try 
offences against this Act; 

‘person’ includes a Hindu undivided family and a local 
authority ; 

(10 ‘prescribed’ mean prescribed by rules made under this 

Act; 

(11) ‘previous year' means in respect of any separate 
source of income, profits and gains — 

(a) the twelve months ending on the diet day of March 
next preceding the year for which the assessment is 
to be made, or, if the accounts of the assessee have 
been made bp to a date within the said twelve months 
in respect of a year ending on any date other than 
the aaid 31 b( day on March, then at the option of the 
aMBMoe the year ending on the day to which his 
aoooonts have so been made op : 

Provided that where an assessee has ooce been assessed 
in respect <rf a particular source of iiuxnne, profits and 
gains, he shall not in respect of that source exercise 
thisi^^n BO as to vary the meaning of expression 
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‘previoua year* u then applicable to him except 
'*dth the consent of the Income-tax Officer and upon 
such conditions as the Income-tax Officer may think 
fit; or; 

{b) in the case of any person, business or company or class 
of person, business or company, such period as may 
be determined by the Central Board of Revenue 
or by such authority as the Board may authorise in 
this behal^, or. 

(c) where a business, profession or vocation has been 
newly set up in the financial year preceding the year 
for which assessment is to be made, the period from 
the date of the setting up of the business, profession 
or vocation to the 3 1st day of March next following 
or to the last day of the period determined under 
sub-ciause (b), or, if the accounts of the assessee are 
made up to some other date than the 31st day of 
March and the case is not one for which a period has 
been determined by the Central Board of Revenue 
under sub-clause (b), then at the option of the assessee 
the period from the date of the setting up of the busi- 
ness, profession or vocation to such other date : 

ProTided that when such other date does not fail between 
the setting up of the business, profession or vocation 
and the next following 3ist day of March, it shall 
be deemed that there is no previous year; and 

when the aasessee is a partner in a firm, 'previous year’ in 
respect of his share of the income, profits and gains 
of the firm means the previous year as determined 
for the assessment 'of the income, profits and gains 
of the firm; 

(12) ‘principal officer,’ nsed with reference to a local 
authority or a company or any other public body or any 
association, means — 

(a) the secretary, treasure, manager or agent of the aatho* 
rity, company, body or association, or 

<6) any person connected with the authority, company, 
body or aasootation upon whom the Inoome4ax Officer 
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has served a notice of his intention of treating him 
as the principal otiicer thereof; 

(13) 'public seivant’ has the same meaning as in the 
Indian Penal Code; 

(14) ‘registered firm’ means a firm registered under the 
provisions of Section 26 ; 

(15 ‘total income’ means total amount of income, 
profits and gains referred to in siib-seotion (1) of section 
4] computed in the manner laid down in this Act, and 
‘total world income’ includes all income, profits and gains 
wherever seeming or arising except income to which, under the 
provisions of sub-section (3) of section 4, this Act does not apply; 
and 

(16) ‘nnregistered firm’ means a firm which is not a regis- 
tered firm. 

CHAPTER I 

Charge of Income-tax. 

Charge of Income-tax. 

3. Where any Act of the Centra] Legislature enacte that 
income-tax shall be charged for any year at any rate or rates 

tax at that rate or 

those rates shall be charged for that year in accordance with, and 
subject to the provisions of, this Act in respect of the total in- 
come of the previous year of every individual, Hindu undivided 
family, company and local authority, and of every firm and 
other association of persons or the partners of the firm or members 
of the association individually. 

Application of Act 

4. (1) Subject to the provisions of this Act, the total in- 
come of any previous year of any person includes all income 
profits and gains from whatever source derived which — 

’ (a are received or are deemed to be received in British 
India in such year by mr on behalf of anch person, or 
(5) if such person is resident in British India daring such 
year,— 
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(f ) acorae or arise or are deemed to aocme or arise to 
him in British India daring such year, or 
(ii) accrae or arise to him without British India daring 
snob year, or 

(Hi) having accrued or arisen to him without British 
India before the beginning of snch year and after 
the Ist day of April, 1933, are bionght into or 
received in British India by him during such 
year; or 

(e) if such person is not resident lin British India daring 
snch year, accrue or arise or are deemed to accrae or 
arise to him in British India daring such year : 

Provided that there shall not be included in any assess- 
ment for the year ending on the 3 Ist day of March, 
1940, both the amount of the income, profits and 
gains referred to in 8ab.clau8e (ii) of clause (b) and 
the amount of the income, profits and gains referred 
to in sab-clause (iii) of clause (b) bat only the greater 
of these two amounts : 

Provided farther that, in the case of a person not ordinarily 
resident in British India, income, profits and gains 
which accrae or arise to him without British India 
shall not be so included unless they are derived from 
a business controlled in or a profession or vocation set 
up in India or unless they are brought into or received 
in British India by him daring such year : 

Provided farther that if in any year the amount of income 
accruing or arising without British India exceeds the 
amount brought into British India in that year, there 
shall be included in the assessment of the income of 
that year so much of such excess as does not exceed 
four thousand five hundred rupees. 

Explanation 1. — Income, profits and gains accruing or 
arising without British India shall not be deemed to 
be received in or brought into British India within 
Uie meaning of this sub-section by reason only of the 
fact that they are taken into account in a balance- 
sheet prepared in British India. 
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SsB^anatioH 2 — Income which would be chargeable 
under the head ‘Salaries’ if payable in British India 
end not being pension payable without India shall be 
deemed to aodme or arise in British India wherever 
paid if it is earned in British India. 

Expia/natiou 3 . — A dividend paid withont British India 
shall be deemed to be income aooroing and arising in 
British India to the extent to which it has been paid 
out of profits subjected to income-tax in British India. 

(2) For the purposes of sub-section (1), where a husband 
is not resident in British India, remittances received by his wife 
resident in British India out of any part of his income which is 
not included in his total income shall be deemed to be income 
accruing in British India to the wife; 

(3) Any income, profits or gains falling within the 
following classes shall not be included in the total income of 
the person receiving them: — 

(«) Any income derived from property held under trust 
or other legal obligation wholly for religions or 
charitable purposes, and in the case of property so 
held in part only for such purposes, the income 
applied, or finally set apart for application, thereto. 

(ta) Any income derived from business carried on on 
behalf of a religions or charitable institution when 
the income is applied solely to the purposes of 
the institution and — 

(a) the business is carried on in the course of the 

carrying out of primary purpose of the institution 
or 

(b) the worh in connection with the business is mainly 

carried on beneficiaries of the institution; 

1*V) Any income of a religious or charitable institution 
derived from voluntary contributions and applica- 
ble solely to religions or charitable pnrposes. 

(M«) The income local authorities except income 
from a trade or boriness carried on by the autho- 
rity so far aa that income is not income arising 
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from the stipply of a oommodity or service within 
its own joTisdiotiosal area. 

(fo) Interest on securities which are held by, or are 
the property of. any Provident Fund to which the 
Provident Funds Act, 1925, applies, • * 

(w) Any special allowance, benefit or perquisite speci> 
fically granted to meet expei>s«i wholly and 
necessarily incurred in the pefformanoe of the 
duties of an office or employment of profit. 

(w’») Any receipts not being receipts arising from 
business or the exercise of a profession, vocation 
or occupation, which are of a casual and non- 
recurring nature, or are not by r^ay of addition 
to the remuneration of an employee. 

(viii) Agricultural income. 

(ix) Any income received by trustees on behalf of a 
recognised provident fund as defined in clause (a) 
of Section 58 A. 

In this sub-section “charitable purpose” includes relief of 
the poor, education, medical relief, and the advancement of any 
other object of general public utility, but nothing contained in 
clause (i), clause (ia) or clause (ii) shall operate to exempt from 
the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of the public. 

Ratideaoe in BritiBb India. 

4A. For the purposes of this Act — 

(a) any individual is resident in British India in any year 
if he— 

(») is in British India in that year for a period 
amounting in all to one hundred and eighty-two 
days or more; or 

(ii) maintains or has maintained for him a dwelling 
place in British India for a period or periods 
amounting in all to one hundred nnd eighty-two 
days or more in that year, and is in British 
India for any time in that year ; or 
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having within the four yean preceding that year 
been in British India for a period of or for periods 
amounting in all to three hundred and Bixty*five 
days or more, is in British India for any time in 
that year otherwise than on an occasional or 
casual visit ; 

(6) a Hindu undivided family, firm or other associt^ion of 
persons is resident in British India unless the control 
and management of its affairs is situated wholly with- 
out British India; and 

(c) a company is resident in British India in any year (a> 
if the control and management of its affairs is situated 
wholly in British (India in that year, or (b) if its 
income arising in British India in that year exceeds 
its income arising without British India in that year. 

Ordinary rasidanoa. 

4B. For the purposes of this Act — 

(a) an individual is 'not ordinarily resident’ in BriUsh 
India in any year if he has not been resident in British 
India in nine out of the ten years preceding that year 
or if he has not daring the seven years preceding that 
year been in British India for a period of, or for 
periods amounting in all to, more than two yean; 

(fi) a Bhndu undivided family is deemed to be ordinarily 
resident in British India if its manager is ordinarily 
resident in British India; 

(c) a company, firm or other association of persons is ordi- 
narily resident, is British India if it is resident in 
British India. 


CHAPTER II. 

Inooma-iuc antiioriiiM. 

d. (1) There aball be the following elsases of Inoome- 
tax authorities for the purposes of this Act, nunely 

(а) the Central Board of Bevenne, 

(б) Commissioners oi Income-tax, 
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(e) ABsistant Commimioners of Income>tax who may be. 
either Appellate Aesistant Commissioners of Income* 
tax or Inspecting Assistant Commissioners of 
Income-tax, 

(d) Income-tax Officers. 

(2) The Central Go7emm3nt may appoint a Commissioner 
of Income-tax for any area specified in the order of appoint- 
ment, and may appoint Commissioners of Income-tax, not more 
than three in all, each to discharge, without reference to area, 
and to the exclusion of any Commissioner appointed for any 
area, the fnnctions of a Commissioner in respect of any cases 
or classes of cases assigned to him by the Central Board of 
Revenue. 

(3) The Central Government may appoint for any area as 
many Appellate or Inspecting Assistant Commissioners of In- 
come-tax and Income-tax Officers as it thinks fit. 

(4) Appellate Assistant Commissioners of Income-tax 
shall be under the direct control of the Central Board of 
Revenue and shall perform their functions in respect of such 
persons or classes of persons and of such incomes or classes 
of iucome and in respect of such areas as the Central Board of 
Revenue may direct, and, where two or more Appellate Assistant 
Commissioners have been appointed for the same area, in 
accordance with any orders which the Central Board of 
Revenue may make for the distribution and allocation of the 
work to be performed. 

(5) Inspecting Assistant Commissioners of Income-tax 
and Income-tax Officers shall perform their functions in respect 
of such persons or classes of persons and of such incomes or 
claeses of income and in respect of such areas as the Commis- 
sioner of Income-tax may direct, and, where two or more Ina- 
pecting As sistant Commissioners of Income-tax or Income-tax 
Officers have been appointed for the same area, in accordance 
with any orders which the Commissioner of Income-tax •may 
make fox the distribution and allocation of the work to be per- 
formed. The Commiesionec may, with the previous approval 
of the Central Board of Revenue, by general or spaoial order 
in writing, direot that the powers conferred on the Inoome-tax 
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Officer and tiie 'Appellate Assistant Gommissionw by or 
nndw this Act shall, in respect <A any specified case or class of 
oaees^ be exercised by the Inspecting Assistant Commissioner 
and the Commissioner, respectively, and, for the purposes of 
any case in respect of which snch order applies, references in 
this Act or in any rolls made hereunder to the Income-tax 
Officer and the Appellate Assistant Commissioner shall be 
deemed to be references to the Inspecting Assistant Commis- 
sioner and the Commissioner, respectively. 

(6) The Central Board of Kevenoe may, by notification in 
the official Gazette, empower Commissioners of Income-tax, 
Appellate or Inspecting Assistant Commissioners of Income- 
tax and Income-tax Officers to perform such functions in 
respect of snch classes of persons or such classes of income and 
for such area as may be specified in the notification, and there- 
upon the functions so specified shall cease within the specified 
area to be performed in respect of the specified classes of per- 
sons or classes of income by the other authorities appointed 
und^ sub-sections (2) and (3). 

(7) Assistant Commissioners of Income-tax and Income-tax 
Officers shall, for the purposes of this Act, be subordinate to 
the Commissioner of Income-tax for the area in which they per- 
form their functions, or where they perform functions assigned 
to them by a Commissioner of Income-tax appointed without 
reference to area, to the Commissioner. 

(8) All officers and persons employed in the execution of this 
Act shall observe and follow the orders, instructions and direc- 
ti<ms (d the Central Board <d Revenue : 

Provided that no such orders, instmctioru or directions shall 
be given so as to interfere with the discretion of the Appellate 
Assistant Commissioner in the nercise of his appellate functions. 

CHAPTER Hi. 

TaXABLB IHOOIO. 

Hastda of iscooMi chaigoablo lo fnoomo-tUE. 

6. Save as athwwuM peovided by this Aet, the loQoe^BS 
Itaads of iaeome, pvcffits ud gsios, shell be dnxfaeUo to 
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incom«4M in tbe manner hereinafter appearing, namely: — 

(i) Salaries. 

(ii) Interest on seonrities. 

(iii) Income from property. 

(in) Profits and gains of bosineas, profession or voca- 
tion. 

(v) Income from other sonrcfes. 

Salaries. 

7. (1) The tax shall be payable by an assessee nnder the 
head “Salaries" in respect of any salary or wages, any annuity, 
pension or gratuity, and any fees, commissions, perquisites or 
profits * * * in lien of, or in addition to, any salary 

or wages, which are doe to him from, whether paid or not, or 
are paid by or on behalf of, the Crown, a local authority, a 
company, or any other public b-)dy or association, or any 
private employer; and for the purposes of this sob-section ad- 
vances by way of loan or otherwise of income chargeable under 
this bead ehall be deemed to be salary doe on the date when 
the advance is received. 

Provided that the tax shall not be payable in respect of 
any sum which the assessee by the conditions of bis employ- 
ment is required to spend out of his remuneration, wholly, 
necessarily and exclusively in the performance of his duties; 

Provided further that the tax shall not be payable in res- 
pect of any sum deducted from the salary payable by or on 
bebedf of the Crown to any individual, being a sum deducted 
in accordance with the conditons of his service, for the purpose 
of securing to him a deferred annuity or of making provision 
for his wife or children, provided that the sum so deducted shall 
not exceed one-sixth of the salary ; 

Provided further that where tax is deductible at the 
source nnder Section 18, the assessee shall not be called upon 
to pay the tax himself unless he has received the salary with- 
out such deduction ; , 

Explanation (1)— The right of a parson to ooonpy 
free of rent ae a plane of residence any premisee provided 1^ hia 
empk^er is a^ parqoiatta for tba pnrposes of this snb>8aetion. 
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Bsoplanation (2.) — A paymcat 4ae to or teo^ved by u 
auessee from an employer or former employwr or from a pro- 
• yident or oihor fund at or in connection with the termination 
of his employment^ whether or not the employment 'is then 
tearminated or to be termimated, is to the extent to which it 
does not consist of contribntions by the assessee or interest on 
such contributions a profit received in lien of salary for the 
purposes of this suKsection, unless the payment is made solely 
as compensation for loss of employment and not by way of 
remuneration for past services : 

Provided that nothing herein contained shall render liable 
to income-tax any payment from a provident fund to which the 
Provident Funds Act, 1926, applies or any payment from a 
recognised provident fund within the meaning of Chapter IXA 
if such payment is exempted from payment of income-tax 
under the provisions of Chapter IXA, or any payment from an 
approved superannuation fund within the meaning of Chapter 
IXB made on the death of a beneficiary or in lieu of or in 
commutation of an annuity, or by way of refund of contribu- 
tions on the death of a beneficiary or on his leaving the employ- 
ment in connection with which the fond is established. 

(2) Any income which would be chargeable under this 
bead if paid in British India shall be deemed to be so chargeable 
if paid to a British subject or any servant of His Majesty in any 
part of India by or on behalf of the Crown or by a local autho- 
rity established in the exercise of the powers of the Crown 
Bepresentative or the Central Government in that behalf. 

IntexMton secnzities. 

8. The tax shall be payable by an assessee under the 
head 'Interest on securities’ in respect of the interest receivable 
by him on any security of the Central Oovemnaent or of a 
Provincial Government, or on debentures or othor securities 
for money issued by or on behalf of a local authority or a 
company : 

f 

Provided that no inoome-tax shall be payable nnder this 
Section by the assessee in respcot of any ram dadnetod from 
aneh interest by vrsy ol eomnassioB by a banber rsil i M i iy cod) 
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interest on Itehnlf of the assessee or in respect of any interest 
payable on money borrowed for the purpose of investment in 
the seenrities by the assessee except interest chargeable under 
this Act which is payable without British India, not being 
interest on a loan issued for public subscription before the 1st 
day of April, 1938, unless in respect of interest which is so 
chsurgeable tax has been paid or deducted under Section 18, or 
unless there is a person in British India who may be appointed 
an agent under Section 43 in respect of such interest: 

Provided further that no income-tax shall be payable on 
the interest receivable on any security of the Central Gk>vem> 
ment issued or declared to be income-tax free ; 

Provided further that the income-tax payable on the 
interest receivable on any security of a Provincial Govern- 
ment issued income-tax free shall be payable by the Pro- 
vincial Ghivemment. 

Property. 

9. (1) The tax shall be payable by an assessee under the 
head “Income from Property” in respect of the bona fide 
annual value of property consisting of any buildings or lands 
appurtenant thereto of which be is the owner, other than such 
portions of such property as he may occupy for the purposes of 
any business, profession or vocation carried on by him the 
profits of which are assessable to tax subject to the following 
allowances, namely : — 

(t) where the property is in the occupation of the owner, 
or where it is let to a tenant and the owner has 
undertaken to bear the coat of repairs, a sum equal 
to one-sixth of snob value ; 

(») where the property is in the occupation of a tenant 
who has undertaken to bear the cost of repairs, the 
dijfferenee between such value and the rent paid by 
the tenant up to bat not exceeding one-sixlh ol 
each yalue ; 

(Ui) Uia MDount any annul premium pi^ to inaure the 
peepoty against riek of damage or destmotkm t 
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(tv) where the property ia sabjact to a mortgage or other 
capital charge, the amount of any interest on such 
mortgage or charge, where the property is subject 
to on anaaal abtrge not being a capital charge, the 
amount of such charge ; where the property is subject 
to a ground rent, the amount of such ground rent ; 
and where the property hsis been acquired, oon< 
stmcted, repaired, renewed or reconstructed with 
borrowed capital, the amount of any interest payable 
on such capital : 

Provided that no allowance shall be made in respect of any 
interest or annual charge payable without British 
India and chargeable under this Act, not being 
interest on a loan issued for public subscription before 
the Ist day of April, 1938, except interest or a 
charge on which tax has been paid or from which 
tax has been deducted under Section 18 or in respect 
of which there is an agent for the payee in British 
India who may be assessed under Section 43 ; 

(v) any sums paid on account of land revenue in respect 
of the property ; 

(vf) in respect of collection charges, a sum not exceeding 
the prescribed maximum. 

ivit) in respect of vacancies, that part of the net annual 
value, after deducting the foregoing allowsnoes, which 
is proporUonal to the period during which the pro* 
petty is wholly unoccupied or, where the property 
is let out in parts, that portion of the net annual 
value, after deducting the foregoing allowances appro* 
priate to any vacant part, which is proportional to 
the period daring which such part is wholly an* 
occupied ; 

(2) For the parpoees of this Section, the expteesioa *‘annnal 
valne" shall be deemed to mean the snm for which the {ooperty 
might reaeonaUy be expected to let from year to year : 

Provided that, when the proper^ U in the ooenpation of 

owner for the pnrpoiei ci bis own randeno^ snob enin dtaH 
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lor the pnrpoees of this Section, be deemed not to exceed ten 
per cent of the total income of the owner. 

(8) Whore property is owned by two or more persons and. 
their respective shares are definite and ascertainable, such 
persons shall not in respect of snch property be assessed as 
an association of persons, bnt the share of each such person in 
the income from the property as computed in accordance with 
this Section shall be inclnded in his total income. 

BusineM. 

10. (1) The tax shall be payable by an assessee under the 
head “Profits and gains of business, profession or vocation’’ in 
respect of the profit or gains of any business, profession or 
vocation carried on by him. 

(2) Such profits or gains shall be computed after making 
the following allowances, namely: — 

(t) any rent paid for the premises in which such 
business, profession or vocation is carried on, 
provided that when any substantial part of the 
premises is used as a dwelling-house by the 
assessee, the allowance under this clause shall be 
such sum as the Income-tax Officer may deter- 
mine having regard to the proportional annual 
value of the part so used; 

(i$) in respect of repairs, where the assessee is the 
tenant only of the premises, and has undertaken 
to bear the cost of such repairs, the amount paid 
on account thereof, provided that, if any substan- 
tial part of the premises is used by the assessee as 
a dwelling-house, a proportional part only of such 
amount shall be allowed; 

(*fi) in respect of capital borrowed for the purposes of 
the business, profession or vocation • • • 

the amount of the interest paid; 

Flovided that no allowance shall be made und&r this 
clause in any case for any interest chargeable under 
tills Act which is payable without British India, not 
being interest on a iMn issued for public subscription 
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before let dey of Afxcil, 1938, except interest 
on which tax has been paid or from which tax has 
been dedocted andw Section 18 or in respect of which 
there is an agent in British India who may be 
assessed under Section 43 or, in the case of a firm, 
for any interest paid to a partner of the firm ; 

Bspianation : — Becnrring sobscriptions paid periodically 
by shareholders or subscribers in such Mutual Benefit 
Societies as may be prescribed, shall be deemed to be 
capital borrowed within the meaning of this clause : 

(iv) in respect of insurance against riak of damage or 
destruction of buildings, machinery, plant, furni- 
ture, stocks or stores, used for the purposes of 
the business, profession or vocation, the amount 
of any premium paid ; 

(v) in respect of current repairs to such buildings, 
machinery, plant, or furniture, the amount paid 
on account thereof ; 

iui) in respect of depreciation of such buildings, machi- 
nery, plant, or furniture being the property of the 
assessee, a sura equivalent to such [wreentage on 
the original cost thereof to the assessee as may in 
any case or class of cases be prescribed : 

Provided that — 

(a) the prescribed particulars have been duly furnished; 

(b) where full effect cannot be given to any such allowance 

in any year owing to there being no profits or gains 
chargeable for that year, or owing to the profits or 
gains chargeable being less than the allowance, the 
allowance or part of the allowance to which effect has 
not been given, as the case may be, shall be added to 
the amount ot the allowance for depreciation for the 
following yew and deemed to be part of thi^ allow- 
ance, or if there is no anch allowance for that year, 
be deemed to be the allowance for that year, and ao 
on for Mieeeeding yei«a; and 
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(c) the aggregate of all such allowances made under this 
Act Of any Act repealed hereby, or under the Indian 
IncontO'tax Act, 1886, shall, in no case, exceed the 
I* original cost to the assessee of the buildings, 
machinery, plant, or furniture, as the case may be ; 

^uti) in respect of any machinery or plant which, in 
consequence of its having become obsolete, has been 
sold or discarded, the difference between the original 
cost to the assessce of the machinery or plant as 
reduced by the aggregate of the allowances made in 
respect of depreciation under clause (vi), or any Act 
repealed hereby, or the Indian Income-tax Act, 1886, 
and the amount for which the machinery or plant 
is actually sold, or its scrap value ; 

(viii) in respect of animals which have been used for the 
purposes of the business, profession or vocation 
otherwise than as stock in trade and have died or 
or become permanently useless for such purposes, 
the difference between the original cost to the assessee 
of the animals and the amount, if any, realised in 
respect of the carcasses or animals; 

(ix) any sums paid on account of land-revenue, local rates 
or municipal taxes m respect of such part of the 
premises as is used for the purposes of the business, 
profession or vocation ; 

(x) any sum paid to an employee as bonus or commission 

for services rendered, where such sum would not have 
been payable to him as profits or dividend if it had 
not been paid as bonus or commission ; 

Provided that the amount of the bonus or commission 
is of a reasonable amount with reference to — 

(a) the pay of the employee and the conditions of his 
service. 

b) the profits of the business, profession or vocation fmr 
the year in question ; and 

the general practice in aimilac baetneeses, ptofeasiona 
or Tooatione; 
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(xi) when ihe asseesee’s aoooaota in respect of any part 
of his business, profession or vocation are not kept 
on the cash basis, snoh sum, in respect of bad and 
doubtful debts due to the assessee in respect of that 
part of his business, profession or vocation, and in 
the case of an assessee carrying on a banking or 
money-lending business, such sum in respect of loans 
made in the ordinary course of such business as the 
Income-tax Officer may estimate to be irrecoverable 
but not exceeding the amount actually written off as 
irrecoverable in the books of the assessee : 

Provided that if the amount ultimately recovered on any 
such debt or loan is greater than the difference between 
the whole debt or loan and the amount so allowed, 
the excess shall be deemed to be a profit of the year in 
which it is recovered, and if less, the deficiency shall 
be deemed to be a business expense of that year ; 

(xii) any expenditure (not being in the nature of capital 
expenditure or personal expenses of the assessee) 
laid out or expended wholly and exclusively for the 
purpose of such business, profession or vocation. 

(3) Where any building, machinery, plant or furniture in 
respect of which any allowance is doe under clause (fv), clause 
(v), clause (vi) or clause (o*») of sub-section (2) is not 
wholly used for the purposes of the business, profession or 
vocation, the allowance shall be restricted to the fair proportional 
part of the amount which would be allowable if such building, 
maehinwy, plant or furniture was wholly so used. 

(4) Nothing in clause (ix) or clause (xii) of sob-seotion (2) 
shall be deemed to authorise the allowance of any sum paid on 
account of any cess, rate or tax levied on the profits or gains of any 
business, profession or vocation or assessed at a proportion of or 
otherarise tm the basis of any such profits or gains ; and nothing 
in clause (xii) of sub-section (2) shall be deemed to authorise — 

fa) any allowance in respect of a payment which >> 
ohargeaUe under the head 'Salaries' if it is payable 
without British India and tax has not been paid tiMre> 
cm nor deducted tiisc^rom under Section IS or ; 
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(6 ftny allowance in respect of any payment by way 
interest, salary, commission or remaneration made by 
a firm to any partner of the firm ; or 

(c) any allowance in respect of a payment to a provident 
or other fond established for the benefit of employees 
nnless the employer has made effective arrangements 
to secore that tax shall be deducted at source from 
any payments made from the fond which are taxable 
under the head ‘Salaries'. 

(5) In Bab*Bection (2), ‘paid* means actually paid or incur* 
red according to the method of accounting upon the basis of 
which the profits or gains are computed under this Section ; 
‘plant’ includes vehicles, books, scientific apparatus and surgical 
equipment purchased for the purposes of the business, profession 
or vocation ; and ‘written down value’ means — 

<a) in the case of assets acquired in the previous year, the 
actual cost to the assessee ; 

(b) in the case of assets acquired before the previous year 
but after the commencement of the Indian Income>tax 
(Amendment) Act, 1939, the actual cost to the asses- 
see less all depreciation allowable to him under this 
Section ; 

(c) in the case of assets acquired before the commencement 
of the Indian lncome*tax (Amendment) Act, 1939, 
the actual cost to the assessee less for each financial 
year since acquisition the amount of depreciation 
applicable to the assets at the rates in force for each 
such year since the 1st day of April, 1922, and at the 
rates in force on the 1st day of April, 1922, for each 
such year prior to that date : 

Provided that where the provisions of the proviso to sub- 
section (2) of Section 26 are applicable, the actual coat to the 
assessee referred to in clauses (a), (b) and (c) shall be the actual 
cost to the person succeeded in the business, profession or voca* 
tion; 

Provided further that ihwre shall not be so deducted from, 
the cost any depreoia^on allowance <x part of any 
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^apMeiatioB allommes which WM dtie for & Which coded 
prior to the Irt day (rf A.pril, 1939, but to which full effect wee 
not given owing to tiie ebeenoe of profits or geins ebargeeble for 
that year, or owing to the profits or gmns eo chargeable being 
lees than the allowance. 

(6) A trade, professional or einrilar association performing 
specific services for its members for remnneration definitely re- 
lated to those services shall be deemed for the purpose of this 
Section to carry on bneiness in respect -of those services, and the 
profits and gains therefrom shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary contained in 
Section, 8, 9, 10, 12 or IS, the {wofits and gains of any bosiness 
of insurance and the tax payable thereon shall be computed in 
accordance with the roles oontsuned in the Sohednle to this Aot. 

11. Professional earnings. — Omitted by Section 12 of the 
Indian Income-tax (Amendment) Act, 1939 (7 cf 1939). 

Other Sources. 

12. (1) The tax shall be payable by an sssessee under the 
head “Income from other soorces” in respect of income, profits 
and gains of every kind which may be included in bis total in- 
come (if not included under any of the preceding beads). 

(2) Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of making or 
earning such income, profits or gains, provided that no allowsnoe 
^mU be made on account of — 

(a) any personal expenses of the a ssessse, or 

(h) any iotoest chargeable under this Act which is payable 
without 'British India, not being interest on a loan 
issned for pnUio subeoription before the let day of 
April, -1986, or not bring interest on which tax has 
been paid or bom whidi tax hae been dedneied under 
Section 18, or 

(c) any payment whbh is dMurgeabls nifdsr the head 
'Salaries’, if H is psyaUs irithont British India aild tax 
hw not been paid tiiweoQ nor SedweM fiMMCcom 
vnler Bsetioo 16. 
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wImmu miMMee lets on bin macbinery, plant or fomU 
tasO Moegiog to him be shall be enticed to allowanoea 
in aooordaaoe with ttie provisions of clauses (iv), (▼}, (vi) and (yii> 
of sulrseotion (2) of Beotion 10. 

Managing Agmtof Comxniasion 

12 A. Where a managing agent of a company is liable under 
an agreement made for adequate consideiation to share nibna^ug 
agency commission with a third party or parties, the said agent 
and the said party or parties shall file a declaration showing the 
proportion in which such commission is shared between them,, 
and on proof to the satisfaction of the Income.tax Officer of 
the facts contained in such declaration such agent and each such 
party shall be chargeable only on the share to which such agent 
or party is entitled under the agreement. 

Method of accounting. 

13. Income, profits and gains shall be compnted, for the 
purpose of Section 10 aud 12 , in accordance with the method of 
accounting regularly employed by the assessee : 

Provided that, if no method of accounting has been 
regularly employed, or if the method employed is such that, in 
the opinion of the Income-tax Officer, the income, profits and 
gains cannot properly be deduced therefrom, then the computation 
shall be made upon such bssis and in such manner as the Income, 
lax Officer may determine. 

Sxompliems of a gonoxal natuxo. 

11. (1) The tax shall not he payable by an assessee m res* 
pact of any sum which he receives as a memh«r of e Hindu 
undivided family. 

(2) The tax shall not be payable by an aasessee — 

(a) if a partner ot an unregistered firm, in respect of any 
portion of his share in the profits and gains oi the firm 
oompoted in the manner laid down in clauM (b) of sub* 
Motion (1) ot Section 16 on which the tax has altoady 
been paid fay the firm ; or 

(h) if « member of an aasoeiation oi pgesems other 
thali • Binin undivided family, a oompuny or a fixm» 
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in respeot of any pcnrtion of the amonnfe iHiioh he ia 
entitled to receive from the association oq which the 
tax has already been paid by the association. 

£jc«mi>tion in the case of life insuranoes^ 

15. (1) The tax shall not be payable in respect of any Bums 
paid by an assessee to effect an insurance on tiie life Of the 
assesses or on the life of a wife or hosband of the aanfissfm or 
in respect of a contract for a deferred annaity on the life of the 
assessee or on the life of a wife ot husband of the assessee, or 
as a oontribotion to any Provident Fond to which the Fro* 
vident Fonda Act, 1925, applies. 

(2) Where the assessee is a Hindu nndivided family, there 
shall be exempted under sub-section (1) any sums paid to effect 
an insurance on the life (ff any male member of the family <x 
of the wife of any such member. 

(9) The aggregate of any sums exempted under this Section 
ahall not, together with any sums exempted under the second 
proviso to sub-section (1) of Semion 7 and any sums exempted 
under sub-section (1) of Section 58P, exceed in the ease of 
an individual, one-sixth of the total income of the assessee, or 
six thousand rupees, whichever is less, sod in the case of a 
Hindu undivided family, one-sixth of the total income of the 
assessee, or twelve thousand rupees, whichever is less. 

Exemptions and exclusions determining the total inoome. 
16. (1) In computing the total income of an assessee— 

(a) any sums exempted under the second proviso to sub> 
section (1) of Sec^n 7, the second and third pro- 
visos to Section 8, sub-section (2) of Section 14 sod 
Section 15 shall be included ; 

<5) when the siseBBse is s partner of s firm, than, wbather 
the firm has made a profit or a loss, his share 
(whether a net pn^t or a net loss) shall be taken to be 
any sslazy, intmest, eommission or oOuk remn- 
nantion payaUe to him hj the firm ia xa^MCt of 
the provkras year increased or deonased Mspaetifcly 
hy his shsce in tiis faslsooe of tbs profit orlMt^tf tiia 
firm altar Am dadaBtacm of ony faaAacaat. aslaiy* 
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oornmnsioa or other remuneration payable to any 
partner in respect of the previons year ; 

Piorided that if his share so compnted is a loss, such toss 
may be set oft or carried forward and set off in 
accordance with the proTisions of Section 24 ; 

(c) all income arising to any person by virtae of a settle* 
ment or disposition whether revocable or not, and 
whether effected before or after the commencement 
of the Indian Income-tax (Amendment) Act, 1939, 
from assets remaining the property of the settlor or 
disponer, shall be deemed to be income of the settlor 
or disponer, and all income arising to any person by 
virtae of a revocable transfer of assets shall be deem- 
ed to be income of the transferor ; 

Provided that for the purposes of this clause a settlement, 
disposition or transfer shall be deemed to be revocable 
if it contains any provision for the retransfer directly 
or indirectly of the income or assets to the settlor, 
disponer or transferor, or in any way gives the settlor, 
disponer or transferor a right to teassume power 
directly or indirectly over the income or assets ; 

Provided further that the expression 'settlement or dispo- 
sition' shall for the purposes of this clause include 
any disposition, tmst, covenant, agreement, or arrange- 
ment, and the expression 'settlor or disponer* in re- 
lation to a settlement or disposition shall include 
any person by whom the settlement or disposition 
was made; 

PiroTided farther that this clause shall not apply to any 
income arising to any person by virtoe erf a s^ement 
or dispoaitian which is not revocable for a period 
exceeding six years or during the lifetime of the 
pflTSon a»d bom which income the settlor or dispo- 
nor derives no direct or indirect benefit bat that tiie 
aatUor ehell be liaUe to be sweiiied on the said 
. insoase ae and vrhen the power to revelw arises to 
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(2) For tile p urp oa eg tjf iscAtMbHi itt l&etriM inoraie vt aa 
asBeesae any dividend ehall be deemed to be inoome of the pre- 
Tions year in which it is paid, credited or distribnted or deemed 
to have been paid, credited or distributed to him, and shall be 
increased fay the amount of ineome>taz (but not super-tax) pay* 
able thereon calculated at the rate applicable to the total inoome 
oi a company for the financial year in which the dividend is 
paid, credited or distributed or deemed to have been paid, 
credited or distributed : 

Provided that when any portion of the profits and giuns 
of the company out of which such dividend has been paid, 
credited or distributed or deemed to have been paid, credited or 
distributed was not liaUe to income-tax in the hands of the com- 
pany, the income-tax to be added under this Section shall be cal- 
culated upon only snch proportion of the dividend as the amount 
the profits and gains of the company liable to income-tax 
beara to the total profits and gains of the company. 

(3) In computing the total inoome of any individoal for 
the purpose of assessment, there shall be included— 

{a) BO mnch td. the inoome of a wife or minor child of such 
individoal as arises directly or indirectly— 

(*) from the membership of the wife in a firm of 
which her huslxmd is a partner ; 

(ii) from the admission of the minor to the benefits 
of partnership in a firm (d wh»h snob individoal 
is a partner ; 

(Hi) from assets transferred directly or indirectly to 
the wife by the husband otherwise tbra for ade- 
qaate eons^sration or in connection w^ an 
agreement to live mmrt ; or 
(tp) firam assets kansfened direetiy or iadiieotiy to 
the minor child, not being e maoied daughter, 
by Midi individual otiierwiee thao for e d e^ o tto 
cons id st mtio n ; sad 

<h) so modi of the iaoonn of aay person <>r*es>oeietlmi of 
penohe as stiaeh bom easels' toMurfendi oilMnriae 
sfaff * Ihr nde^nate coosideBdioB to ptnidl" or 
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M momIiob by tocb ladiTidittl for (be benefit of bis 
wife or a minor ehiid or both. 

Detanninatlon of tax payable in certain special cases. 

17. (1) Where a person is not resident in British India, 
and is a British sabjeot as defined in Section 27 of the British 
Natumality and Sh^ns of Aliens Act, 1914, or a snbject of a 
State in India or Burma, the tax, inclnding saper-tax, payable 
by him or on his behalf on his total income shall be an amount 
bearing to the total amount of tbe tax including saper-tax which 
would have been payable on his total world income had it been 
his total income the same proportion as his total income bears 
to his total world income ; and in the case of any other non-resi- 
dent person, the income-tax payable by him or on his behalf on 
his total income shall be at the maximum rate and the super- 
tax payable (hereon shall be an amount bearing to the total 
amount of super-tax which would have been payable on his total 
world income had it been his total income the same proportion 
as his total income bears to his total world income. 

(2) Where there is included in tbe total income of any 
ossessee any income (including income from a share in an nn- 
r^istered firm, if assessed as such) exempted from tax by or 
under the provisions of this Act, the income-tax excluding super- 
tax payable by the assessee shall be an amount bearing to the 
total amount of the income-tax excluding super-tax which would 
have been payable on the total income had no part of it been 
exempted the same proportion as the unexempted portion of the 
total inoome bears to the total income. 

CHAPTEIt IV. 

Dkduotioms akd Assbssicbnt. 

PnyauMii by dcdnotion at sonrca. 

18 ( 1 ) Any person responsible for paying any inoome 

ehaigeable under the head ‘Salaries* shall, at the time of pay* 
ment, deduot inoome-tax and super-tax on the amount pay^e 
at a rate representing the avoage of the ratea applicable to the 
estimated total inoome ci the asi eas ee under this head: 

Ptovided that soeh person may at the time of makii!^ aa^ 
dadaottm^ morsase orreAwe the amoant to be fiedaotod^ wtitid 



iKDUJt ISOOtOI-tAX Jua 0«Jfl92. 


this BoiKsec^ion ftnr ^ parpoBa of sdjoa^ng tmj excess or 
deficiency srising ont of any preriovu dedo^oa or fi^aze to 
dedo^- 

(3A) Notwithstanding anything hereinb^ore contained for 
the purpose of making the dednction under sub-section (3), 
there shall be included in the amount payable any income 
chargeable under the head '‘Saluies’’ which is payaUe to the 
asscMse out of India by or on b^alf of the Crown, and tiie 
value in rupees of such income shall be calculated at the pres* 
oribed rate of exchange. 

(2B) Any person responsible for paying any income charge* 
id>le under the head “Salaries" to a person not resident in 
British India shall at the time of payment deduct income-tax at 
the maximum rate and also super-tax at the rate or rates 
applicable to the estimated income of the assessee under this 
head. 

(3) The person responsible for paying any income charge- 
able under the head “Interest on securities” shall, unless other- 
wise prescribed in the case of any security of the Central 
Government, at the time of payment, deduct income-tax but 
not super-tax on the amount of the interest payable at the 
maximum rate. 

Provided that where the Income-tax Officer gives a certi- 
ficate in writing (which certificate he shall give in every pnqier 
ease on the application the assessee) that to the beat ot bis 
belief the totid income or the total worid income of a rempient 
will be loss than the minimum liable to income-tax or will be 
liaUe to a rate of income-tax less than the maximum rate, the 
person responsible for ppyiog any income' referred to in this 
snh-seotion or in sub-seetion (3B), as the case may be to sneh 
rerapient shaQ, nntfl such certificate is ca n osU e d by the InoonMi^ 
tax Officer, pay tiie income withoot deduction or dsdnet the tax 
at such less rate, as the case may be. 

Any person rsqM^ble for paying to a pmson no* 
resident In British India any intarast not beilig *liitolWt on 
te(irities\ or any other samdiaa|sabtonadartiM|nMda^ of 
£a AtK shaO, at the tiasael psytoii|t»nnbnhalaa|i«Mff 
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liable lo pay iaooma-tax tlimreon as an agent, deduct ineosie>tax 
at tbe maximtun rate. 

(SB) Where the Income-tax Officer hae reason to believe 
that the total world income of any person residing oat of 
British India to whom any interest not being “Interest on 
Securities” or any other sum chargeable under this Act is 
payable, will in any year exceed the maximum amount which is 
not chargeable with super-tax under the law for the time being 
in force, he may by order in writing, require the person respou'* 
sible for making such payments to such person to deduct at 
the time of payment super-tax at tbe rates determined by the 
Inoome'iax Officer to be applicable to the total world income of 
such person in that year. 

(80) Where the person responsible for paying any interest 
not being “Interest on Securities” or any other sum chargeable 
under this Act. to any person makes to that person in any year 
payments exceeding in the aggregate the maximum amount 
which is not chargeable with super-tax under tbe law for 
the time being in force, the person responsible for making 
such payments shall if he has not reason to believe that 
the recipient is resident in British India and no order under 
sub-section (3B) has been received in respect of such recipient, 
deduct at Uie time of payment super-tax on the amount by 
which the total amount of such payments exceeds the maximnm 
amount not chargeable with super-tax at the rate applicable to 
such excess. 

(8D) Where the Income-tax Officer has reason to believe 
that any person, who is a shareholder in a company, is residentr 
out of British India and thrt the total world income of such 
person will in any year exceed the maximum amount which is 
not chacgeaUe to super-tax undo: the law for the time being in 
feme, he may, by order in writing, require the principal offleer 
of Uie ocmipany to deduct at the time cd payment of mxy divMead 
fram tile flompany to the abMeholder in that year stipw-tax 
at awffi rate aa the Income-tax Officer may detwmlne as being 
y iiySUAie wMp iirt of tile income of tim a hardwiitof 

in titatywr. 
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(8S) If in any y«ar the amtrant <rf any dividend or the 
aggregate anxtnnt of any dividenda paid to any Bhare.h(dder by 
a company (together with the amount of any income>tax payable 
by the company in respect thereof) exceeds the maximum 
amount of the total income of a person which is not chargeable 
to super>tax under the law for the time being in farce, and the 
principal officer of the company has no reason to believe that 
tile shareholder is resident in British India, and no order under 
aab.S6ction (3D) has been received in respect of such share* 
holder by the principal officer from the Income-tax Officer, the 
principal officer shall at the time of payment deduct super-tax 
on the amount of such excess at the rate which would be appli- 
cable under the law for the time being in force if the amount of 
sneh dividend or dividends (together with the amount of such 
income-tax as aforesaid) oonstitated the whole total income of 
the shareholder. 

(4) All sums deducted in accordance with the provisions of 
this Section shall, for the purpose of computing the income of 
an assessee. be deemed to be income received. 

(6) Any deduefcion made in accordance with the provisions of 
this Section and any stun by which a dividend has been increased 
under subaection (2) of Section 16 shall be treated as a pay- 
ment of income-tax or supext-ax on behalf of the person from 
whose income the deduction was made, or of the owner of the 
seeuxity or of the share-hold«r, as the case may be, and credit 
shall be pven to him therefor in tiie assessment, if any, made 
lor the following year under this Act : 

Provided ttiat, if such person car such owner obtiinB, in 
aoomdanoe with the provhioas of this Act, a refund of any 
portion of tile tax so deducted, no oredit shall ba given for 
the amount of rdtund. 

Itevided furtlwr that wbei* awdi poraun or osmar is • 
pecson whose snoome is inelndad under the provisioaa of cdomae 
<c) of aub-eection (1) or snb sect i o n (8) of SeetioiB 19, Seolioa 
44-Di or Soetioa 44-Eb in the totel inoome of uoattwr pfowb 
such eillier petaoo abaU he deemed to he tiw p m e a n or .oubM*- 
on whoae behalf payment hae- been made 'Mid. in ■■what -owAi 

aaseasmeirt for Ibalalkniing pme^ 


ahiU beipvett wtiie 
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(fl) Al! fWtti dedooted in acoordanoe with the {aroviaione of 
of thia Section ahall be paid within tiie preeoribed time by the 
person making the deduction to the credit of the Central 
Goaomment or aa the Central Board of Berenne directs. 

(7) If any snoh person does not deduct or after deducting 
fails to pay the tax as required by or under this Section, he, and 
in the oases specified in sub-sections (3D) and (3E) the 
company of which he is t^e principal officer shall, without 
prejudice to any other consequence which he or it may incur 
be deemed to be an assessee in default in repeat of the tax : 

Provided that the Income-tax Officer shall not make a 
direction under sub-section (1) of Section 46 for the recovery of 
any penalty from such person nnles etisfied that such person 
has wilfully failed to deduct and pay the tax. 

(8) The power to levy by deduction under this Section shall 
be without prejudice to any other mode of recovery. 

(9) Every person deducting income-tax or super-tax in 
accordance with the provisions of sub-sections (3), (3A), (3B). 
{ 8C), (3 D) or (SE), shall, at the time of payment of the sum 
from which tax has been deducted, furnish to the person to 
whom such payment is made a certificate to the effect that 
income-tax or super-tax has been deducted, and specifying the 
amount so deducted, the rate at which the tax has been deduct- 
ed, and such other particulars as may be prescribed. 

Paymmii la olltax oaMs 

19. In the ease of income in respect of which provision ia 
not made under Section 18 for deduction of income-tax at the 
time of payment, and in any case where income-tax has not been 
deducted in aooordaoce with the provisions of Section 18, in- 
come-tax shall be payable by the assessee direct. 

Aippl^ of iafoxamtioB ragaxdiag dividaada. 

19A. The principal offioer of every company shall, on or 
befere the 10ih day of June in each year, famish to the prea- 
eribid oftoer a tatnm in the {wesctibed toao ud vAcified 
in the p reeeri b ad maaner of the names ud of the add r e ee e o, 
aadMeiadla the register of shareholdeta imnadiiaed by the 
nwnpaay, b< the ehareholders to whom a divideiidcr aggragrte 
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dividends exMediag ladli •moant m may be presoribed in this 
behalf haa or have been diebnbnted daring the praoeding year 
and at the amonnt so distribnted to each snoh shareholder. , 

Caztifieats by company to aharaholdon xocaivinff 
dividends. 

20. The poineipal officer of every company shall, at the 
time of distribution of dividends, fnrnish to every person reoeiv* 
ing a dividend oerti6oate to the effect that the company has paid 
or will pay income-tax on the pro6ts which are being distributed, 
and specifying such other partionlars as may be prescribed. 

Snpidy of information regarding interest 
20A. The person responsible for paying any interest not 
being ‘Tnterest on secnrities’* shall, on or before the 6fteenth 
day at June in each year, famish to the prescribed officer a 
retom in the prescribed form and verified in the prescribed 
manner of the names and addresses of all persons to whom daring 
the previous financial year he has paid interest or aggregate 
interest exceeding snch amount not being less than four 
hondred rupees as may be prescribed in this behalf, together 
with the amonnt paid to each such person. 

Annual latuxn. 

21. The prescribed pwaon in the case of every Oovera- 
ment ofliee, and tiie principal officer or the prescribed person in 
the cose of every local authority, company or other pnblic body or 
association, and every private employer shall prepare, and, 
wititin thirty days from the Slat day of March in each year, 
deUver or cause to be delivered to the Income-tax Officer in the 
prescribed form and verified in the preecribed manner, a ratom 
in writing showing — ' 

(a) the name and. so far ae it is known, the address, ci 
every person wdio wee receiving on the said Blst 
of ManMi, or haa received or to whom waa doe during 
the year ending on that date, from Ibeanlliorify, 
company, body, a aa ociation or private ampleym*^ •* 
the eaae may be, any income duuveabie lh« 
head **Salariaa” of swdi amount aa mugr bt vsm- 
erihed: 
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(A) the anunint of the income so reeeiTed or so due by 
each suoh person, and the time or times at which tha 
same was paid or dne, as the case may be : 

(c) the amonnt deducted in respect of income-tax and 
super-tax from the income of each person. 

Bwtnxn of iacom*. 

22. (1) The Income-tax Officer shall, on or before the 1st 
day oi May in each year, give notice, by publication in the 
press and by publication in the prescribed manner, requiring 
every person whose total income during the previous year 
exceeded the maximum amount which is not chargeable to 
income-tax to furnish, within such period not being less than 
sixty days as may be specified in the notice, a return, in the 
prescribed form and verified in the prescribed manner, setting 
forth (along with such other particulars as may be required by 
the notice) his total income and total world income during that 
year : 

Provided that the Income-tax Officer may in his discretion 
extend the date for the delivery of the return in the case of any 
person or class of persons : 

(2) In the case of any person whose total income is, in 
the Income-tax Officer’s opinion, of such an amonnt as to 
render such person liable to income-tax, the Income-tax 
Officer may serve a notice upon him requiring him to 
furnish, within such period, not being less than thirty days, 
as may be specified in the notice, a return in the prescribed 
form and verified in the prescribed manner setting forth (along 
with such o^er particulars as may be provided for in the notice) 
his total income and total world income during the previona 
year: 

Provided that tiie Income-tax Officer may in his discretion 
extend tiw date for the delivery of the retnm ; 

(8) If any pereon has not furnished a retnm within the 
time allowed by or under snb-seotion (1) or sab-section (21, or 
having fnmlahed a rrtnra under either those sob-aections, 
8iaoovin any omieeion or wrong statement therein, he may 
Atrttiih a telam or a ravieed retnm. as the caee may ha at any 
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(4) Th« IiiO(mie>tex OiBoec lerrs on nn j peraon who 
has made m reloin under sub-aection (1) car upon whom a 
notice has been served nnder sob-section (2) a notice reqoir* 
ing him, on a date to be therein specified, to piodoce, or caose to 
be {HTodooed, soch aeooonts or docoments as the Income-tax 
OfBcer may require : 

Provided that the Income-tax Officer shall not require the 
prodoction oi any accounts reli^ng to a period more than three 
years prior to the previous year. 

(5) The prescribed form of the returns referred to in sub- 
sections (1) and (2) shall, in the case of an assessee engaged in 
any bosiness, profession or vocation, require him to fnmish par- 
ticulars ci the location and style of the principal place wherein 
he carries on tbe business, [sofession or vocation and of any 
branches thereof, the names and addresses of his partners, if 
any, in such business, profession or vocation and the extent of 
the share of the assessee and the shares of all such partners 
in tile profits of the business, pnrfession or vocation and any 
branches thereof. 

AasMsmant 

23. (1) If the Inoome-tax Officer is satisfied without re* 
pairing the presence of tbe assess ee or tbe production him 
of any evidence that a return made under Section 22 is oontd 
and complete, he shall assess tbe total income of the assessee, 
and shall drtermine the sum payable by him on the basis d 
mach reinm. 

(2) If the Inoome-tax Officer is satisfied without teqaiiing 
the peesenoe rrfftiie person who made tiie return or the piodnotion 
ct evidenoe that a tetom made under Section 22 is oorreot and 
complste, he shall ssrve on such person, a notice reqoiring him, 
on a date to be kheeain speeifled, either to attend at the Income- 
tax Officer’s (rffice or to produce, at to eaase to be than ptn^noed, 
any evidenoe on which raoh person may rely in snppacl of tbe 
xetncn. 

48) On the day qiemfied in tim oofioi isi||| nnlae 
tioa<2),orasaooaall«wiedf aoiaay H llio Xaooiaadu Oflbsi^ 
siMa he a ring such stvideneeai «s»h pecson ttuiy fboAoma anA 

pay 
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•peoifiad pointo, ibaU, by order in writing, amess the total income 
the oseeeeea, and determine the gam psyaUe by him on the 
basis of such assessment. 

(4) If any person fails to make the return required by any 
notice given under Bab*Bection (9) of Section 22 and has not 
made a return or a revised return under aab<8ectioa (3) of the 
same Section or fails to comply with all the terms of a notice 
issued under sub-seotion (4) of the same Section or, having 
made a return, fails to comply with all the terms of a notice 
issued under sub-section (2) of this Section, the Income-tax 
Officer shall make the assessment to the best of his judgment 
and determine the sum payable by the assessee on the basis 
of such assessment and, in the case of a firm may refuse to 
raster it or may cancel its regishtktion if it is already registered: 

Provided that the registration of a firm shall not be can- 
celled until fourteen days have elapsed from the issue of a 
notice by the IncomeHax Officer to the firm intimating his 
intention to cancel its registration. 

(5) Notwithstanding anything contained in the foregoing 
sub-seoUons, when the assessee is a firm and the total income 
of the firm has been assessed under sub-section (1), sub-section 
(3) or subsection. (4), as the case may be, — 

(a) in the case of a registered firm, the sum payaUe by the 
firm itself shall not be determined but the total 
income of each partner of the firm, including therein 
his share of its income, profits and gains of the 
previous year, shall be assessed and the sum payable 
by him ou the basis of such assessment shall be 
determined : 

Provided that if such share of any partner is a loss it 
be set ofif against his other income or carried 
Iwward and set off in accordance with the provisions 
of Section 24 : 

^vided further that when any of auch partacce is a 
person not resident in British Ii^ia, hit share of the 
UMome* profile end gains of the firm ahall be aaaaesed 
ontluiftaBetthexatee whidi would be i^pUoatde 
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it were assessed on him personally, and the sum so 
determined as payable shall be paid by the firm ; and 

(b) in the case of an nnregistered firm, the Income-tax 
Officer may instead of determining the snm payable 
by the firm itself proceed in the manner laid down 
in olaoee (a) as applicable to a registered firm, if, in 
his opinion, the aggregate amount of the tax inclnd- 
ing super-tax, if any, payable by the partners under 
such procedure would be greater than the aggregate 
amount which would be payable by tbe firm and the 
partners individually if the firm were assessed as an 
unregistered firm. 

Power to assess individual members of certain companicM. 

23A. (1) Where the Income-tax Officer is satisfied that in 
respect of any previous year the profits and gains dis- 
tributed, as dividends by any company up to the end 
of the sixth month after its accounts for that previous 
year are laid before tbe company in general meeting 
increased by any income-tax payable thereon are less 
than sixty per cent of the assessable income of the 
company of that previous year, be shall, unless be is 
satisfied that having regard to losses incurred by the 
company in earlier years or to the smallness of the 
profit made, the payment of a dividend or a larger 
dividend than that declared would be unreasonable, 
midte with the previous approval of the Inspecting 
Assistant Commissioner an order in writing that the 
undistributed portion oi the assessable income of the 
company of that previous year as oomputed for in- 
come-tax purposes shall be deemed to have been 
distributed as dividends amongst the shardiolderB as 
st the dste of tiie graeral meeting aforesaid, and 
tberenpon the proportionate share thnecrf of each 
Attebolder sb^ be inolndad in the total inoome of 
•och sfaaralMrfder for tbe purpose of st ss sslng his 
total inoome ; 

Provided that when the zeswvw nqpceMntinc aoenint^ 
timu of past profits which have not been the mbieel of 
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an ord«r under (hia 8ab*Bectlon exceed the paid up 
capital of the company, together with any loan capital 
which ia the property of the shareholdera, or the 
aotnal cost of the fixed assets of the company which- 
ever of these is greater, this Section shall apply as if 
instead of the words ‘sixty per cent of the assessable 
income' the words ‘one hundred per cent of the 
assessable income* were substituted : 

Provided farther that no order under this sub-section shall 
be made where the company has distributed not less 
than fifty-five percent, of the assessable income of 
the company, unless the company, on receipt of a 
notice from the Income-tax Officer that be proposes 
to make such an order, fails to make within three 
months of the receipt of such notice a further distri- 
bution of its profits and gains so that the total distri- 
bution made is not less than sixty per cent, of the 
assessable income of the company of the previous 
year concerned : 

Provided further that this sub-section shall not apply to 
any company in which the public are substantially 
interested or to a subsidiary company of such a com- 
pany if the whole of the share capital of such subsi- 
diary company is held by the parent company or by 
the nominees thereof ; 

Explanation : — For the purpose of this sub-section, — 

a company shall be deemed to be a company in which the 
public are subetantially interested if sbarea of the 
company (not being shares entitled to a fixed rate of 
dividend, whether with or without a further right to 
participate in profits) carrying not leas than twenty- 
five per cent, of the voting power have been idlotted 
unconditionally to, or acquired unconditionally hj, 
and are at the end of the previous year bene^cially 
held by, the public (not including a company to 
which tiae provisions of this sub'SeotiQn apply), and if 
any euch ahacea have in the oouiae ci aueh pcevmua 
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y«ar been ihe enbjeot dealings in any stook ex* 
ebutge in British India or are in fact freely transfer* 
aUe by the holders to other members of the pnUio. 

(2) The Inspecting Assistant Commissioner shall not 
give his approral to any order proposed to be passed by the 
Jnoome*tax Odicer under this Section * nntil he has giyen the 
company concerned an opportunity of being heard. 

(3) (n) Where the proportionate share of any member of a 
company in the nndistribnted profits and gains of the company 
has been included in his total income under the provisions of 
8nb*section (1) the tax payable in respect thereof shall be recover* 
ed from the company if it cannot be recovered from each 
member. 

(ui) Where tax is recoverable from a company under this 
sub-section, a notice of demand shall be served upon it in the 
prescribed form showing the sum so payable, and such company 
shall be deemed to be the assessee in respect of such sum, for 
the purposes of Chapter VI. 

(4) Where tax has been paid in respect of any nndistri* 
bnted profits and gains of a company under this Section, and 
such profits and gains are subsequently distributed in any year, 
the {Hoportionate share therein of any member of the company 
shall be excluded in computing bis total income of that year. 

(5) When a company is a shareholder deemed under sub- 
section (1) to have received a dividend, the amount of the divi* 
dmid Uins deemed to have been paid to it shall be deemed to be 
part of He total income for the purpose also of the application ci 
that snb-section to dishibntions oi profits by tbst company. 

Sei-oif ol loaa ia oompoiiiig aggragal* inoooM. 

24. (1) 'Where sny sesesiiee sustains s loss of j^tdUs or gains 
in any year nnder any ol tiie heads mentioned in Section 6, he 
shell be entitled to have the emonnt of the loes eel off agunst 
hie tneome, pioftta or gMne nnder any other head in thiA year. 

Frovided that where the aaeaaeee ie an aniegisterad firm 
Which hae not been astewed under the ptovtrione of ciMUte (b) 
hf iatb eection (ft) of Section 83 ia the manner app3SeaU* ^ 
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registnred firm, any gnch loss shall be set off only against tha 
income, profits and gains of the firm and not against tha 
income, profits and gains of any of the partners of the firm;, 
and where the assessee is a registered firm, any loss which 
cannot be set off against other income, profits and gains of the 
firm shall be apportioned between the partners of the firm and 
they alone shall be entitled to have the amonnt of the loss set 
off nnder this Section ; 

(2) Where any assessee sustains a loss of profits or 
gains in any year, being a previous year not earlier than 
the previous year for the assessment for the year ending 

on the Slat day of March, 1940, under the head ‘Profits 

and gains of business, profession or vocation’, and the loss 
cannot be wholly set off uqder sub-section (1), the portion 
not so set off shall be carried forward to the following year and 
set off against the profits and gains, if any, of the assessee from 
the same business, profession or vocation for that year ; and if it 
cannot be wholly eo set off, the amount of loss not so set-off 
shall be carried forward to the following year, and so on ; but no 
loss shall be so carried forward for more than six years, and a 
loss arising in the previous years for the assessment for the 

years ending on the 31st day of March 1940, the 31st day 

of March, 1941, the 31st day of March, 1942, the 31st day 
of March, 1943, and the dlst day of March, 1944, respectively 
shall be carried forward only for one, two, three, four and five 
years, respectively : 

Provided that nothing herein contained shall entitle any 
assessee, being a registered firm, to have carried forward and 
set off any loss which has been apportioned between the partners, 
under the proviso to sab-section (1), or entitle any assessee, being 
a partner in an ttoregistered firm which has not been assessed 
under the provisions of clause (frl of sub-section (5) of Section 23 
in the manner applicable to a registered firm, to have carried 
forward and set off against his own income any loss sustained 
by the firm : 

Provided further that where an unregistered firm is afisessed 
as a regiatwad firm under clause (b) of sub-aeotion (6) of Saefckm 
28, di^ag any year, ita losses shall also be canned forward and 
Mt off luidar this Section aa if it were a registered firm : 
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Proyidad fnrthor that where a change has occurred in the 
•constitution of a firm or where any person carrying on uiy busU 
ness, profession or vocation has been succeeded in such 
•capacity by another person, otherwise than by inheritance, 
nothing in this Section shall be deemed to entitle any person 
•other than the person incurring the loss to have it set off against 
Ais income profits or gains. 

(3) When, in the course of the assessment of the total in* 
•come of any assesses, it is established that a loss of profits or 
gains has taken place which he is entitled to have set off under 
the provisions of this Section, the Income>tax Oflicer shall notify 
to the assessee by order in writing the amount of the loss as 
•computed by him for the pnr{»es of this Section. 

Assaument in caaa of dapaztura from British India. 

24A (1) When it appears to the Income-tax Officer that 

«ny person may leave British India during the current financial 
year, or shortly after its expiry, and that he has no present in* 
tention of returning, the Income-tax Officer may proceed to 
4 i 8 ses 8 him on his total income of the period from the expiry 
-of the last previous year of which the income has been assessed 
in his hands to the probaUe date of his departure from British 
India, or where he has not been previously assessed, on his total 
income of the period up to the probable date of his departure 
from British India. The assessment shall be made on the tohd 
income of each completed previous year included in such period 
at the rate at which such income would have been charged had 
it been fully assessed, and as respects the period ftOm the exfuty 
•of the last of such completed previous yean to the probaUe 
-date of dqwrture the Income-tax Officer shall estimate the 
totel income ct such person duriog such period and assess it at 
the rate in force far the financiid year in which sueh asseasmsat 
is made. 

Provided that nothing h«wn contained shall anthorias an 
Incomedex OAoar to ass ass any income, pcofitB or gidns wfaidh 
have escaped aseessnaent or have been unde r aes awa d , er 
Jure been eiaeaeed at too low a rate, or have heaa tiw tah}«4 
« 4 )f axeaaaive rdief under Uiia Act but in jraapeot at irhielt he ia 
Jkbuni ficom tsawng a aoUoa under Sadiha 84. 
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(2) For the porpose of making an assessement nnder snlv 
aeetion (1) the lnoome>tax Officer may serve a notice upon such 
person reqairing him to furnish, within such time not being^ 
less than seven days as may be specified in the notice, a return 
in the same form and verified in the same manner as a return 
under 8nb>section (2) of Section 22, setting forth (along with 
such other particulars as may be provided for in the notice) hia 
total income for each of the completed previous years com- 
prised in the relevant period referred to in the first sentence of 
sub-section (1 i and his estimated total income for the period 
from the expiry of the last such completed previous year to 
the probable date of his departure ; and the provisions of this 
Act shall, so far as may be, apply as if the notice were a notice 
issued under sub-section (8) of Section 22. 

Tax of decodaed person payable by representative. 

24B. (1) Where a person dies, his executor, administrator 

or other legal representative shall be liable to pay out of the 
estate of the deceased person to the extent to which the estate 
is capable of meeting the charge the tax assessed as payable 
by such person, or any tax which would have been payable by 
him under this Act if he had not died. 

(2) Whwe a person dies before the publication of the 
notice referred to in sub-section (1) of Section 22 or before he is 
served with a notice under sub-section (2) of Section 22 or Sec- 
tion 34, as the case may be, bis executor, administrator or 
other legal representative shall, on the serving of the notice 
under sub-section (2) of Section 22 or under Section 34, as the 
case may be, comply therewith, and the Income-tax Officer 
may proceed to assess the total income of the deceased person 
as if such executor, administrator ot other legal lepreaentativea 
wen the asamaee : 

(8) Whan a person dies, without having furnished a 
retotn udiieh be been required to fumiah under the 

pnovisions of Section 22, at having furnished a retum^whioh 
the Inorauktax Officer has reason to bdieve to be inoorteot aec 
the Inoome-tax Officer may make an assasament of 
tbekotel iaooina of sooh person and determine the tax payable 
by him on the fnens of raoh ass es im ent, aa4 fw pmpom 
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may, by the issue of the appropriate notice which would have 
bad to be served upon the deceased person had he survived, 
require from the executor, administrator or other legal re- 
presentative of the deceased person any accounts, documents 
or other evidence which he might under the provisions of Sec- 
tions 22 and 23 have required from the deceased person. 

Assessment in case of discontinued business. 

25. (1) Where any business, profession or vocation on 
which income-tax was not at any time charged under the provi- 
sions of the Indian Income-tax Act, 1918, is dicontinued in any 
year an assessment may be made in that year on the basis 
of the income, profits or gains of the period between the end 
of the previous year and the date of such discontinuance in addi- 
tion to the assessment, if any, made on the basis of the income, 
profits or gains of the previous year. 

(2) Any person discontinuing any such business, profession 
or vocation shall give to the Income-tax Officer notice of such 
discontinuance within fifteen days thereof, and, where any 
person fails to give the notice required by this sub-section, the 
Income-tax Officer may direct that a sum shall be recovered 
from him by way of penalty not exceeding the amount of tax 
subsequently assessed on him in respect of any income, profits 
or gains of the business, profession or vocation up to the date 
of its discontinuance. 

(3) Where any business, profession or vocation on 
which tax was at any time charged under the provisions of the 
Indian Income-tax Act, 1918, is discontinued, then, unless 
there has been a sueoession by virtue of which the provisions of 
Aub-section (4) have been rendered applicable, no tax shall be 
payable in respect of the income, profits and gains of the 
period between the end of the previous year and the date of 
such disoontinuanoe, and the assessee may further claim that 
the income, profits and gains of the previous year shall be 
•deemed to have been the income, profile and gMns of tha ssid 

period. Where any such claim is made, an a e s ess m e n t ihill 
he made on the basis of the income, parofits and fsina ^ 
said period, and if an amount of tax has already ioso 
in teipeoi of the iiiooiiie, j^ofita and gtfliu of tiie prefSoaa"' 
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exceeding the amount payable on the basis of such assessment, 
a refund shall be given of the difference. 

(4) Where the person ■who was at the commencement of 
the Indian Income-tax (Amendment) Act, 1939, carrying on 
any business, profession or vocation on which tax was at any 
time charged under the provisions of the Indian Income-tax 
Act, 1918, is succeeded in such capacity by another person, the 
change not being merely a change in the constitution of a part- 
nership, no tax shall be payable by the first mentioned person 
in respect of the income, profits and gains of the period between 
the end of the previous year and the date of such succession, and 
such person may farther claim that the income, profits and 
gains of the previous year shall be deemed to have been the 
income, profits and gains of the said period. Where any such 
claim is made, an assessment shall be made on the basis of the 
income, profits and gains of the said period, and, if an amount 
of tax has already been paid in respect of the income, profits 
and gains of the previous year exceeding the amount payable 
on the basis of such assessment, a refund shall be given of the 
difference. 

(5) No claim to the relief afforded under sub-section (3) 
or sub-section (4) shall be entertained unless it is made before 
the expiry of one year from the date on which the business, 
profession or vocation was discontinued or the succession took 
place, as the case may be ; 

(G) Where an assessment is to be made under sub-section 
(1) sub-section (3), or sub-section (4) the Income-tax Officer 
may serve on the person whose income, profits and gains are to 
be assessed, or, in the cose of a firm, on any person who was 
a member of such firm at the time of its discontinuance, or in the 
case of a company, on the principal officer thereof, a notice 
conta inin g all Of any of the requirements which may be included 
in a notice ander aub-seotion (2) of Section 22, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the 
tu>tioe were a notice issued under that sub-section. » 
AsMuiiiMit ifter paztitioii of a Hindu undividad family. 

- 28A. (D Whera, at the time of making an asaeaamant 
midar Se e tw n 28^, it ia daimed by ot on behalf any member 
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of ft Hindu family hitherto asaessed as undivided that partition 
haa taken place among the membera of auoh family, the 
lnoome.taz Officer shall make such inquiry thereinto aa he may 
think fit, and, if he is satisfied that the joint family property 
haa been partitioned among the various members or groups ot 
members in definite poztions^he shall record on order to that 
effect : 

Provided that no such order shall be recorded until notices 
of the inquiry have been served on all the members of the 
family. 

(2) Where such an order has been passed, or where any 
person has succeeded to a business, profession or vocation 
formerly carried on by a Hindu undivided family whose joint 
family property has been partitioned on or after the last day 
on which it carried on such business, profession or vocation 
the Inoome>tax Officer shall make an assessment of the total 
income received by or on behalf of the joint family as such, 
aa if no partition had tedten place and each member or 
group of members shtdl, in addition to any income-tax for 
which he or it may be separately liable and notwithstanding 
anything contained in sub-section (1) of Section 14, be liable for 
a share of the tax on the income so assessed according to the 
portion of the joint family property allotted to him or it ; and 
the Income-tax OffioOT shall make assessments accordingly on 
the various membera and groups of members in accordance 
witii the provisiona of Section 23 : 

Provided that all the membera and groups oi members 
whose joint bmily property has been partitioned shall be liaUe 
jointly and aever^y for the tax asssesed on the total iaocmie 
received by or on behalf of the joint family as such. 

Where sneh an mdor haa not been passed in respect 
of a Hindu &mily hitherto aseeased as undivided, such family 
shall be deemed, for the purposes of tiiis Act, to oontinne to 
be a Hindu undivided fiunily. 

Chsagm ia eosutiliittoa of a fins. 

26b (i) Where at the time stalhig tm aM sss m e wt soidsc 
Seelian 23, it is found that a dasge hasooearredin the uuiifrtlhi 
tioB of a film or tint a firm has bssa mwty ^ 
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aw6Mment shall be made on the firm as oonstitated at the time 
of making the assessment. 

Provided that the income, profits and gains of the prerious 
year shall, for the pttrpose of inclnsion in the total incomes of 
the partners, be apportion between the partners who in snch 
previous year were entitled to receive the same : 

Provided farther that when the tax assessed upon a partner 
cannot be recovered from him it shall be recovered from the firm 
as oonstitated at the time of making the assessment ; 

(2) Where a person carrying on any business, profession or 
vocation has been snoceedod in snch capacity by another person, 
such person and such other person shall, subject to the provisions 
of sub-section (4) *of Section 25, each be assessed in respect 
of his actaal share, if any. of the income, profits and gains of 
the previous year : 

Provided that, when the person succeeded in the business, 
profession or vocation cannot be found, the assessment of the 
profits of the year in which the soccession took place up to the 
date of soccession, and for the year preceding that year shall 
be made on the person succeeding him in like manner and to 
the same amount as it would have been made ou the person 
succeeded or when the tax in respect of the assessment made 
for either of snch years assessed on the person succeeded cannot 
be recovered from him, it shall be payable by and recoverable 
from the person succeeding, and such person shall be entitled 
to recover from the person succeeded the amount of any tax 
so paid. 

Procedure in rngiatration of firms. 

29A. (1) Application may be made to the Income.tax 
officer on behalf of any firm, constituted under an instrument of 
partnership specifying the individual shares of the partners, tot 
registration for the purposes of this Act and of any other 
enactment for the time being in force relating to income-tax or 
snper-tax. * 

(2) The ap^tcation shall be made by such person or petw 
sonSy and at sneh ^mes and shall contain snch parUonlus tod 
Shan tM in soeh form, and be verified in snch mminet. as ma^ 
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be preBoribed ; wd it shall be dealt with by the Income-tax 
Officer in each manner as may be prescribed. 

Caao^atio& of aasessmant whan cause is shown. 

27. Where an assessee within one month from the service 
of a notice of demand issned as hereinafter provided, satisfies 
the Income-tax Officer that he was prevented by sufficient 
cause from making the return required by Section 22, or that ha 
did not receive the notice issued under sub-section (4) of 
Section 22, or sub-section (2) of Section 23, or that he had not 
a reasonable opportunity to comply, or was prevented by 
sufficient cause from complying, with the terms of the last- 
mentioned notice, the Income-tax Officer shall cancel the assess- 
ment and proceed to make a fresh assessment in accordance 
with the provisions of Section 23. 

Penalty for concealment of income or improper diatribu- 
tion of profits. 

28. (1) If the Income-tax Officer, the Appellate Assistant 
Commissioner or the Commissioner, in the course of any pro- 
ceedings under this Act, is satisfied that any person — 

(a) has without reasonable cause failed to furnish the return 

of bis total income which he was required to furnish 
by notice given under sub-section (1) or sub-section 
(2) of Section 22 or Section 34 or has without reason- 
able cause failed to famish it within the time allowed 
and in the manner required by such notice, or 

(b) has without reasonable cause failed to comply with a 

notice nnder sob-section (4) of Section 22 or sub- 
section (2) of Section 2d, or 

(c) has concealed the particulars of his income cur deli- 

berately famished inaccnrate partioalani of such 
income, 

he may direct that inch person shsll pay by way of peiislty> 
in the esse referred to in danse (a), in addition to the Mnonnt 
of tbd income-tax and aaper-tax, if any, payable by him, a som 
not exceeding one and a half timet that amount ; and in the 
CMM referred to in datuae (b) and (o), in addition to any , fax 
payafala bj him. a (ram not axoeadiog ooa and halt tinwy IM 
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a mo ant of tbe moom»-tax and saper-tax, if any, which wonld 
baT6 bMn avoided if the income as returned by snch person had 
been accepted as the correct income : 

Provided that— 

(а) no penalty for failnre to furnish the return of his total 

income shall be imposed on an assessee whose total 
income is less than three thousand five hundred 
rupees* unless he has been served with a notice 
under sub-section (2) of Section 22; 

(б) where a person has failed to comply with a notice 

under sub-section (2) of Section 22 or Section 34 
and proves that he has no income liable to tax, the 
penalty imposablo under this sub-section shall be a 
penalty not exceeding twenty-five rupees ; 

(c) no penalty shall be imposed under this sub-section 
upon any person assessable under Section 42 as the 
agent of a person not resident in British India for 
failure to furnish the return required under Section 22 
unless a notice under sub-Be:tion (2) of that Section 
or under Section 34 has been served on him. 

(2) If the Income-tax Officer, the Appellate Assistant 
Commissioner or the Commissioner, in the course of any pro- 
ceedings under this Act, is satisfied that the profits of a regis- 
tered firm have been distributed otherwise than in accordance 
with the shares of the partners as shown in the instrument of 
partnership registered under this Act governing such distribu- 
tion, and that any partner has thereby returned his income 
below its real amount, he may direct that such partner shall, 
in addition to the income-tax and super-tax, if any, payable by 
him, pay 1^ way of penalty a sum not exceeding one and a half 
times the amount of income-tax and super-tax, which has been 
avoided, or would have been avoided if the income roomed by 
snob parkier had been accepted as bis correct income ; and no 
refund or <^er adjustment shall be claimable by any other 
paitow by reason of such direction. 

(8) NoMderahalt be made nnder sub-eeeticm (li or attb- 
eeotion (2) nttlesa kie a eee e see ot parkier, ae the caee may be^ 
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hM been baud, or has been given a reasonable opportnniify of 
being heard. 

(4) No proseontion for an offence against this Act shall be 
instituted in respect of the same facts on which a penalty has 
been imposed under this Section. 

(5) An Appellate Assistant Commissioner or a Commis* 
sioner, who has made an order under snb^ection (1) or sab-seotion 
(8), shall forthwith send a copy of the same to the Income-tax 
Officer. 

(6) The Income-tax Officer shall not impose any penalty 
under this Section without the prorious approved of the Inspect- 
ing Assistant Commissioner. 

Nolic* of demand. 

29. When any tax or penalty is due in consequence of any 
order passed under or in porsnance of this Act, the Income-tax 
Officer shall serve upon the assessee or other person liable to 
pay such tax or penalty a notice of demand in the prescribed 
form specifying the sum so payable. 

ityQ>aal against as s a s sment under this Act 

30. (1) Any assessee objecting to the amount of income 
assessed under Section 23 or Section 27, or the amount of Ion 
computed nnder Section 24 or the amount of tax determined 
under Section 23 or Section 27, or denying bis liability to be 
assessed nnder this Act, or objecting to a refusal of an Income- 
tax Officer to register a firm under Section 26A or to make a 
fresh assessment nnder Section 27, or objecting to any order 
under sub-section (2) of Section 25 or Section 2SA or 
snb-eection (2) of Section 26 or Section 2S. made an Income- 
tax Officer or objecting to any penalty imposed by an Inoome-tax 
Officer under sub'SeetioD (6) of Section 44 E or sub-section (5) 
of Section 44P or sub-section (1) of Section 46, or objec^ng to 
a refusal of an Income-tax Officer to allow a claim to a refund 
under Section 48, 49 or 49P, or to the amonnt of the refnnd 
allowed by the Inocsne-tax OfRcnr nnder any cd ihoee Sections, 
and a|iy a s s e ss es, being a company, objecting to mi Older 
mf 40 by an Inoome-tax Offioer nnder snb-seetkm (1) of Seotion 
-SfiA, mey appeal to the Appellate Aeriitant Gommiseioiier 
nsMait tho a mes e ip en t or againet such miuml oroniec: 
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Provided that no appeal shall lie against an order 
under 8nb*Bection (1) ot Section 46 nnless the tax has been paid : 

Provided- farther that where the partners of a firm are in- 
dividually assessable on their shares in the total income of the 
firm, any such partner may appeal to the Appellate Assistant 
Commissioner against any order of an Income-tax Officer 
determining the amoant of the total income or the loss of the 
firm or the apportionment thereof between the several partners, 
but in respect of matters which are determined by such order 
may not appeal against the assessment of his own total income : 

Provided farther that a shareholder in a company in 
respect of which an order under Section 23A has been passed 
by an Income-tax Officer, may not in respect of matters 
determined by such order appeal against the assessment of 
his own total income. 

(2) The appeal shall ordinarily be presented within thirty 
days of receipt of the notice of demand relating to the 
assessment or penalty objected to or of the intimation of the 
refusal to pass an order under sob-section (1) of Section 26A, or 
to register a firm under section 26A or of the date of the 
refusal to make a fresh assessment under Section 27 or of the 
intimation of an order under sub-section (1) of Section 23A or 
under Sections 48, 49 or 49F, as the case may be; but the 
Appellate Assistant Commissioner may admit an appeal after 
the expiration of the period if be is satisfied that the appellant 
had sufficient cause for not presenting it within that period. 

(3) The appeal shall be in the prescribed form and shall 
be vttriried in the preecribed manner. 

H aartny oi app— 1. 

31. (1) The Appellate Assistant Commissioner shall fix a 
day and place for the hearing of the appeal, and may, from 
time to time, adjourn the hearing. 

(2) The Appellate Assistant Commissioner may, hefon 
disposing (rf any appeal, make such fuithn inquiry as he thinks 
fit, or cause further inquiry to be made by the InaQme4a]t 
OiBoer. 

(2A) 1%a Appellate Aasiteant Commissiotuir mapi tit 
the hesrisg of an appeal, allow an i^^ellant togomioanp 
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ground ot appeal not apeoified in the groanda of appe^, if the 
Appellate Araiatant Commiaaioner ia aatisfied that the omiaaion 
of that ground from the form of appeal waa not wilful or 
unreaeonable. 

(S) In diapoaing of an appeal the Appellate Aaaiatant 
Commiaaioner may. in the case of an order of aaaeaament. — 

(a) confirm, rednoe, enhance or annul the aaaeaament, 
and. in the case of an aaaeaament on a firm or 
aaaociation of persons, authorise the Income-tax 
Officer to amend accordingly any assessment made 
on any partner of the firm or any member of the 
aaaociation, or 

(fr) set aside the assessment and direct the Income-tax 
Officer to make a fresh assessment after making 
such farther inquiry as the Income-tax Officer thinks 
fit or the Appellate Aasistant Commissioner may 
direct, and the Income-tax Officer shall therenpon 
proceed to make snch fresh aaaeesment and deter- 
mine where necessary the amount of tax payable cm 
the basis of snch fresh aaseasment, 
oc, in the case of an order refusing to register a firm under 
Section 26A or to make a fresh assessment under Section 27, 

(c) confirm snch order, or cancel it and direct the Income- 

tax Officer to register the firm or to make a fresh 
assessment, as the case may be, 

or, in tilie case of an order nnder sub-section (2) of Section 25 
or snb-section (1) of Section 23A or sob-seetion (2) of Section^ 
or Section 48, 49 or 49F ; 

(d) confirm, cancel or vary snch order. 

or, in the case of an order undw sulvsection (1) of Seotkm 

96A, 

(e) confirm such order or cancel it and either direct tin 

Income-tax Officer to make farther inquiry and pees 

• a fresh order or to make an asseasmefit in tba manner 
laid down in soh-secton (3) of Season 25 A>> 

or, in the case td an order under Section 28 or sab ea>itioB ifi) 
nl Saatioh 448 or mb-awction (1^ of Seetioo 448 m itti MWBt ioii 
OHf 8Mlion46, 
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{f/ oonfirm or osnoel scich order or vary it so as either to 
enhance or redooe the penalty ; 

or, in the case of an appeal against a computation of loss nndfr 
Section 24, 

Ig) confirm or vary snch computation ; 

Provided that the Appellate Assistant Commissioner shall 
not enhance an assessment or a penalty unless the appellant has 
had a reasonable opi>ortuniiy of showing cause against such 
enhancement. 

Provided further that at the hearing of any appeal against 
an order of an Income-tax Officer, the Income-tax Officer shall 
have the right to be heard either in person or by a representative. 

Appoala against orders of Appellate Assistant Com- 
missioner. 

32. (1) Any assessee objecting to an order passed by an 
Appellate Assistant Commissioner under Section 28 or to an 
order under sob-section (3) of Section 31 enhancing his 
assessment or a penalty imposed under Section 28 or sub- 
section (C) of Section 44E or sub-section (5) of Section 44F 
may appeal to the Commissioner within thirty days of the date 
on which he was served with notice of such order. 

(2) The appeal shall be in the prescribed form, and shall 
be verified in the prescribed manner. 

(3) In disposing of the appeal the Commissioner may, alter 
giving the appellant an opportunity of being heard, pass such 
orders thereon as he thinks fit. 

Power of revision. 

33. (1) The Commissioner may of his own motion call for 

the record of any proceeding under this Act which has been taken 
by any authaaty subordinate to him or by himself when exer- 
cising the powers of an Appellate Assistant Commianoner 
nodat sttb-seotion <fi) of Section ^ 

{%) On receipt of the record the Commissioner may malce 
Moh tnqniry or eense saoh inquiry to be made and, aitb|eot lo 
provisions oftldi Aot, may pass snoh c«dero Ibereon as hs 
thinks fit: 
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Provided that he shall not pass any oxder prqndieial to an 
aeseesee without hearing him or giving him a reasonable oppor- 
tunity of being heard. 

33 A. Haference to Board of R^eraes. Omiitad hy Section 40 
<f the Indian Incoinedax {Amendment) Act, 1939 (7 of 1939). 
InccMBia •soaping aasassmnnt. 

34. (1) If in oonseqaenoe of definite information which 
has come into his possession the Income-tax Officer discovers 
that income, profits or gains chargeable to income-tax have 
escaped assessment in any year, or have been under assessed, 
or have been assessed at too low a rate, or have been the subject 
oi excessive relief under this Act the Income-tax Officer may, 
in any case in which he has reason to believe that the assessee 
has concealed the particolars of his income or deliberately fur- 
nished inaccurate particulars thereof, at any time within eight 
years, and in any other case at any time within four years of the 
end of that year, serve on the person liable to pay tax on such 
income, profits or gains, or, in the case of a company, on the 
principal ofi^r thereof, a notice containing all or any of the 
requirements which may be inclnded in a notice under sub* 
section (2) of Section 22, and may proceed to assess or re-assess 
such income, profits or gains, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice were 
a notice issued under tbi^ sub-section : 

Provided that the tax shall be charged at the rate at which 
it would have been charged had the income, pnrfits or gains 
not escaped assess meot or full asaessment, as the case may be. 

Provided further that when the income, proTits or gains 
ccMBoerned are income, profits or gains liable to assessment fnr a 
year ending prior to the oommenoement of the Indian 
InooBw-lBX (Ainei^inent) Act, 19S9, or where the asaeasment 
made or to be made is an assessment made or to be made on a 
person deemed to be the agent of a non-resident p erso n nnder 
Section 4S, this su b je cti on ahaU have effect as ff for the pssiodaof 
right yean and fbnr yean a period of one year were su b st itut e d . 

(2) No order of assessment aider Beetion 88 oeOf eiasienisnt 
or rease e sam ent nnder anb-eestion (1) ef Seeiieii Hidl be 

mede after the espby, in eny eeee to whkdi dblaae 

s 
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rab<Bection (1) of Saoiion 28 applies, of eight years, and in any 
o&er CMC, of loot years from the end of the year in which tiie 
income, profits or gains were first assessable. 

Rootifioation of mlatako 

35. (1) The Commissioner or Appellate Assistant Com* 
missioner may, at any time, within four years from the 
date any order passed by him in appeal or, in the case of the 
Commissioner, in revision nnder Section 33 and the Income-tax 
Officer may, at any time within foor years from the date of any 
assessment order passed by him on his own motion rectify 
any mistake apparent from the record of the appeal, revision 
or assessment, as the case may be, and shall within the like 
period rectify any such mistake which has been brooght to his 
notice by an assessee. 

Provided that no such rectification shall be made, having 
the effect of enhancing an assessment anless the Commissioner, 
the Appellate Assistant Commissioner or the Income-tax Officer, 
as the case may be, has given notice to the assessee of his inten- 
tion so to do and has allowed him a reasonable opportnnity of 
being beard. 

Provided farther that no snch rectification shall be made of 
any mistake in any order passed more than one year before the 
commencement of the Indian Income-tax (Amendment) Act, 
1939. 

(2) Where any such rectification has the effect of reducing 
the assessment, the Income-tax Officer shall make any refund 
which may be doe to snch assessee. 

(3) Where any snch rectification has the effect of enhancing 
the aseessment, the Income-tax Officer shall serve on the ass e ssee 
a notice of demand in the prescribed form specifying the 
sum psyable, and each notice of demand shall be deemed to be 
issued under Section 29, and the provisions of ibis Act shall ap^y 
accordingly. 

Tux to hm onloiijLitod to &MXMt anaa. 

36. In the d^ermination of the amount of tax or of a fafond 
payable under this Act, fractions of an anna less than six {del 
shall be diangaxded, and fractions of an anna eqwd to or axoeed» 
iog aix plea shall ba lagarded as mte anoa. 
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Powoor to take evidsnoe on oalli« oto. 

37. The Iiioome<tax Officer, Appellate Assigtani Commia* 
sionor and Commiastoner efaall, for the purposes of this Chapter, 
have the same powers as are vested in a Conrt under the Code 
of Civil Procedure, 1908, when trying a suit in respect of the 
following naatters, namely : — 

(a) enforcing the attendance of any person and examin- 
ing him on oath or affirmation : 

(b) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesses, 
and any proceeding before an Income-tax Officer, Appellate 
Assistant Commissioner or Commissioner under this Chapter 
shall be deemed to be a “judicial proceeding" within the meaning 
of Sections 193 and 228 and for the purposes of Section 196 of 
the Indian Penal Code. 

Power to call for information. 

38. The Income-tax Officer or Assistant Commissioner may, 
for the purposes of this Act, — 

(1) require any firm, or Hindu undivided family to furnish 
him a return of the members of the firm, or of 
the manager or adult male members of the family, as 
the caee may be, and of their addresses ; 

(2) require any person whom be has reaaon to believe to 
be a trustee, guardian, mr agent, to furnish him with a 
r^m of the names of the persons for or of whom he 
ia trustee, guardian, or agent, and of ^eir addreaaaa ; 

require any aeseaace to famish a statement of the 
• names and addresaea of all persona to whom he has 
paid in say year rent, intereet, oommiasion, royalty or 
bnkarage, or any annuity not being an annuity tax- 
able under the head *8^anea’, amountiag to more 
than four hundred rupees, together with partioalan of 
all snob payments matty. 

Poiww to in^psKit flin vagialM oi aaambsMni ol anj nomgMkip 
The Inoome-tax Offioer or Aaaiitaal GommlSiiO«Mr. ok 
any person aothorisid in snriting ia this hshatl hf tha Xneooih* 
tax OflSoer or Asnstaat CommisrioBari may tasjpasl 
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neoeuaiy, tiJce copies, or caose <»pie8 to be taken, of any register 
d the members, debentnre-holders or mortgagees of any company 
or of any entry in snch register. 

CHAPTER V. 

Liabilitt in SrsciAL Cases. 

Guardians, txusteas and agents. 

40. In the ease of any guardian , tmstee or agent of any 
person being a minor, lanatic or idiot or residing ont of British 
India (all of which peoaons are hereinafter in this Section included 
in the term benedciary) being entitled to receive on behalf of 
such beneficiary any income, profits or gains chargeable under 
this Act, the tax shall be levied upon and recoverable from such 
guardian, trustee or agent, as the case may be, in like manner 
and to the same amount as it would be leviable upon and re- 
coverable from any such beneficiary if of full age, sound mind, or 
resident in British India, and in direct receipt of such income, 
profits or gains, and all the provisions of this Act shall apply 
accordingly. 

Provided that in the case of a beneficiary being a person 
residing ont of British India the tax may be levied upon and 
recovered from him direct. 

Court of Wards, ate. 

41. (1) In the case of income, profits or gains chargeable 
under this Act which the Court of Wards, the Adminis- 
trators-General, the Official Trustees or any receiver or 
manager (including any person whatever bis designation who 
in fact manages property on behidf of another) appointed by or 
under any order of a Court, or any trustee or trustees appointed 
under a duly executed trust deed, (including the trustee <nr 
trustees under any Wakf deed which is valid under the Mussal* 
man Wakf Validating Act, 1913), are entitled to receive on 
behalf of any person, the tax shall be levied upon and recoverable 
from sneh Court ol Wards, Adnunwtrator>General, Official 
IVnstee, receiver or manager or trustee or trustees, in the like 
manner and to the same amount as it 'would be leviaUe upon, 
and ree ove cable from the pereon on whose behalf such inoome, 
pro l ita m gains are reoeivafale. and all the proviai<ma ol thia Act 
dball apply aOoocdingly. 
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Provided that where aay aaoh inoome. profits or gains or 
any pari thereof ate not speoifi^eally receivable on behalf ot any 
one person, or where the individual shares of the persons on 
whose behalf they are receivable are indeterminate or an* 
Imown, the tax shall be levied and recoverable at the maximnm 
rate : 

Provided farther that when part only of the income, profits 
and guns of a tmst is chargeable under this Act, that proportion 
only of the income, profits and gains receivable by a benefiiciary 
from ^e host which the part so chargeable bears to the whole 
inoome, profits and gains of the tmst shall be deemed to have 
been derived from that part. 

(2) Nothing contained in Bob*sectioa (1) shall prevent 
eithear the direct assessment of the person on whoae behalf income, 
profits or gaizu thereia referred to are receivaUe, or the recovery 
from sneh person of the tax payable in respect of snob inoome, 
profits or gains. 

Non^rosidonts. 

42 . (1) All inoome, profits or gains accmiog or arising, 

whether directly or indirectly, through or from any business eon* 
nection in British India, or through or from any property in 
Britiah India, or through or from any asset or source of income 
in Britiah India, or through or from any money lent at intereet 
and brought into British India in cash or in kind, shsll be deem- 
ed to be income aocruing arteing within British India, and 
whwe the person entitled to the income, profits or gains is not 
rssidmit in British India, shall be chargeable to income-tax 
<f^her in bw name or in the name of his agent, and in the latter 
4Me siiDb af^t shall be deemed to be, for all the purposes of 
this Act, the s s e e ao ee in respect of such income-tax : 

Provided that where the person entitled to the income, 
profits or gains is not resident in British India, the income-tax 
■so chargeable may be recovmnd by deduction under any of the 
provisioae ef Section 18 and that any arrears of tax, may he 
recovered also in aocordanea with the provisione of Act 
from iny assets of the non-reeident person which an, enr sney 
at any time come vrithin British ln£a. 

Provided further tl»t any ewh agnt^ or aay jpenoa^ vrito 
appfttheade that he may be aaeeeeed §• meh aa aglef^futjr 
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iMfoin out of Any money payable by him to such non-resident 
person a sam equal to his estimated liability under this sub- 
section, and in the event of any disagreement between the non> 
resident person and such agent or person as to the amount to 
be so retained, such agent or person may secure from the 
Income-tax Officer a certificate stating the amount to be so 
retained pending final settlement of the liability, and the certi- 
ficate so obtained shall be his warrant for retaining that 
amount : 

Provided farther that the amount recoverable from such 
agent or person at the time of final settlement shall not exceed 
the amount specified in such certificate except to the extent to 
which such agent or person may at such time have in his hands 
additional assets of such non-resident person. 

(2) Where a person not resident or not ordinarily resi- 
dent in British India carries on business with a person 
resident in British India, and it appears to the Income- 
tax Officer, that owing to the close connection between 
such persons the course of business is so arranged that 
the business done by the resident person with the person 
not resident or not ordinarily resident produces to the resident 
either no profits or less than the ordinary profits which might 
be expected to arise iu that business, the profits derived there- 
from or which may reasonably be deemed to have been derived 
therefrom, shall be chargeable to income-tax in the name of the 
resident person who shall be deemed to be, for all the purpoeea 
of this Act, the assessee in respect of such income-tax. 

(3) In tiie case of a business of which all the operations 
are not carried out in British India, the profits and gains of tim 
busineas deemed under this Section to accrue or arise in British 
India shall be only such profits and gains as are reasonidity 
attributable to that part of the operations carried out in British 
India. 

Agant to inoluda panona txaatad as such. 

43. Any parson employed by or on behalf of a person sesiding 
out of Briti^ Indt% or having any business oonnecticm vritb 
nah paramij or through whom such person ia in the receipt of 
any wogoiN^ profiti or gains npon whom the Inoomatax 
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liM ckased a nofeioe io be served of his iatenUon of treating him 
as the agent of tiie noii*resident person shall, for ail the pnrposes 
of this Act, be deemed to be sach agent : 

Provided that where transactions are carried on in the 
ordinary coarse of bosiness through a brdter in British India 
in snch ciroamstanoes that the broker does not in respect of 
such tiansaotions deal directly with or on behalf of a non* 
resident principal bnt deals with or through a non>resid«it 
broker who is carrying on snob transactions in the ordinary 
course of his business and not as a principal each first men* 
tioned broker shall not be deemed to be an agent nnder this 
Section in respect of each transactions : 

Provided farther that no person shall be deemed to be 
the agent of a non-resident person, nnleaa he has had an oppor- 
tnnity of being heard by the Income-tax Officer as to his 
liability. 

liability in com of a disooatinaad linn or aasocialioa. 

>44. Where any bosiness, profession or vocation carried on 
a firm or association of persons has been disoontinned, or 
where an association of persons is dissolved, every person who 
was at the time of such discontinuance or dissolution a partner 
of such firm or a member of such association shall, in respect 
of the income, profits and gams of the firm or association, be 
jointly and sevmally liable to assessment nnder Chapter IV and 
for the amount of tax payable and all the provisions of Chapter 
ly shall, so far as may be, apply to any aocb aaaesBment. 

CHAPTER VA. 

SPSCIAX. PbOTISSOXS iUELATlKO TO CKBTAia ClJtSSXS OP SHIPPUtO. 

liability to tax ol occasional ahippiag- 
-44A. The proviaiooa of tbia Chapter aball, noiwitbatanding 
anything contained in the other proviaions of this Act, i^fdy 
lor the purpose ci tbs levy and recovery of tax in the ease of 
any person who resides out of British Indis and eatries on 
hnsinass in British India in any year as tha owner or charterer 
of a ship (such person hereinafter in this Chapter being xefarred 
to as tide principal), nnlesa tbs Inoomeiax OffiMt ia aatisfiad 
that thara is an agent of aoeb prinmpal fnmi wban tba tan arifi 
fas xeeoyenbte inttM felbwinf year naiiar *h» oBtar 
cCtliisAal. ' ' -'V < 
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Rtlnttt of pratiti and gatna. 

44B. (1) B«foce the depertace (tom any port in British India 
of any ship in respect of which the provisions of this Chi^iter 
apply, the master of the ship shall prepare and famish to the 
Income-tax Officer a retnrn of the fall amoant paid or payaUe 
to the principal, or to any person on his behalf, on account of 
the carriage of all paasengers, live-stock or goods shipped at that 
port since the last urival of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer shall 
assess the amount referred to in sub-section (1), and for this 
purpose may call for sach accoanta or documents as he may 
require, and one-twentieth ot the amoant so assessed shall be 
deemed to be the amount of the proBts and gains accruing to 
the principal on account of the carriage of the passengers, live- 
stock and goods shipped at the port. 

(8) When the profits and gains have been assessed as afore- 
said, the Income-tax Officer shall determine the sum payable 
ns tax thereon at the rate for the time being applicable to the 
total income of a company, and such sum shall be payable by 
the master of the ship, and a port-clearance shall not be granted 
to the ship until the Customs-collector, or other officer duly 
authorised to the grant the same, is satis&ed that the tax has 
been duly paid. 

Adjustment 

44C. Nothing in this Chapter shall be deemed to prevent 
a principal from claiming in the year following that in which 
any payment has been made on bis behalf under this Chapter, 
that an assessment be made of his total income in the previoua 
year, and that the tax payable on the basis thereof be detm 
mined in accordance with the other provisions of this Act, and, 
if he so claims, any such payment as aforesaid shall be treated 
as a payment in advance of the tax and the difference between 
the sum so paid, and the amoant of tax found payable by him 
shall be paid by him or refunded to him. as the case may be. 

CHAPTEir VB. * 

BpxoiaL Provuioks BK<aTixa to Avoioamor of Liabiutt to 

1»CQ1CB>TAX ARB SOPBB-TAX 
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inB«f«r of InooiM to poxsoxui xoridont or ardioszilir zo^- 
401^ obcoad. 

44D. (1) Where any per^ has, by means of a transfer of 
aaaeb, by virtae or in oonseqnenoa whereof, either alone ca in 
oonjnnction with associated operations, any income which if it 
wwe the income of snoh person would be chargeable to income- 
tax becomes payable to a parson not resident or to a parson 
resident but not ordinarily resident in British India, acquired 
any rights by vhtoe or in conseqnence of which he has within 
the meaning of this Section power to enjoy sneh income, whether 
forthwith or in the fatnre, that income shall, whether it would 
or would not hare been chargeable to income-tax apart from the 
provisions of this Section, be deemed to be income of such first 
mentioned person for all the purposes of this Act. 

(2) Where any person receives or is entitled to receive, 
whether before or after any transfer of assets by virtue or in 
consequence whereof either alone or in conjunction with asso- 
ciated operations any income becomes payable to a person not 
resident or resident but not ordinarily resident in British India, 
any snm paid or payable by way of a loan or repayment of a 
loan or any sum, being a sum which is not paid or payable 
for full consideration in money or money’s worth, paid or 
payable otherwise than as income, each income shall, whe- 
tba* it would or would not have been chargeable to income- 
tax apart from the provisions of this Section, be deemed to be 
inoome of toe first mentioned person for all toe pnrposea of this 
Act. 

(8) Sob-sectioBS (1) and t2} aball not apply if aoeb first 
mentioned person shows to the satisfaction of the Income-tax 
Officer either — 

(a) toirt neitoer the transfer nor any aaaocisted operation 
bad for its porpose or fen me of its porp oses toe 
avoidanee of liability to taxatim : or 

(h) toal toe trmsfer and all associated operations wsre 
boss /Ids oommereial transaetonit and wets not 
dssignsd tor ths p nrpos s of avoidins UaliiUI^ to 
tasatim. 

( 4 ) For the pwp oe e s of this Seettoa, an *a ea oeta * sd ope*** 
ton* nnas» in to.mr. tow i tor t- 
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kind eSedkad 1^^ »n 7 person in relation to any of the assets 
tranfeired or any assets representing whether directly or 
iodireotly any of the assets transferred, or to the income 
krisvag from any each assets, or to any assets represeniting 
whether directly or indirectly the accnmolations of income 
arising from any each assets. 

>• (9) A person shall for porposes of this Section, be deemed 
to hare power to enjoy income of a person not resident, or 
resident but not ordinarily resident. British India, if — 

(а) the income is in fact so dealt with by any person as to 

be calcnlated at some point of time and, whether in 
the form of income or not, to enure for the benefit 
of the first mentioned person, or 

(б) the receipt or accrual of the income operates to 

increase the value to such first mentioned person of 
any assets held by him or for his benefit, or 

(c) such first mentioned person receives or is entitled to 

receive at any time any benefit provided or to be 
provided out of that income or out of moneys which 
are or will be available for the purpose by reason of 
the effect or successive effects of the associated opera* 
lions on that income and on any assets which re- 
present that income, or 

(d) such first mentioned person has power by means of 

the exercise of any power of appointment or power 
of revocation or otherwise to obtain for himsdff, 
whether with or without the consent of any person, 
the beneficial enjoyment of the income, or 

(e) such first mentioned person is able, in any m a nner 

whatsoever and whether directly or indureetiy. In 
control the application of the income. 

(6) In determining whether a person has power to enjof 
income within the meaning of this Section regwd shall be 
had to the sabstantial resolt and effect of the transfer and* any 
Msooiatod (^eratiom, and all benefits which may at an]^.tiim 
soorue to snoh psxson aa ansnlt the transfer atid Mty 
Msoo ial e4 opttslion shall be taken into aoeoimt iirsspMftiyA 
of the nainn or form of the benefito. 
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(7) For the patpoam ct this Soetioit— 

( 0 ) tile ezprenion ‘assets' inelades property or rigltie ef 
ftny kind, and the expression 'transfer’ iax^ation to 
rights includes the creation ol those .rightr; . ** 
(6) the expression ‘benefit' includes a payment of any 
kind ; 

(c) references to income of person not resident or df n 
person not ordinarily resident in British India shall, 
where the amount of the income of a company for any 
year or period has been deemed to have been distri- 
buted under sub-seotion (1) of Section 23A, include 
references to so much of the income of the company 
for that year or period as is equal to the amount 
deemed to have been distributed to that' person ; 

(<f) references to assets representing any assets, income or 
accomolstions of income include references to shares 
in or obligations of any company to which, or obliga- 
tion of any other person to whom, those assets, that 
income or those accumulations are or have been 
transfeirad ; 

(e) any body corporate incorporated outside British India 
shall be treated as if it were resident out of British 
India whether it is so resident or not. 

(8) The provisions of this Section shall apply for the pur- 
poses of assessment to inoome-tax and super-tax for the year 
ending on the 3lrt liarch, 1940. and subsequent years, and shall 
^»ply, in relation to transfers of assets snd associated operations 
whether cerried ont before or after the commencement of the 
Indian Inoome-tax (Amendment) Act, 1939. 

(9) Where any person has been eharged to tax on any 
ifirtoma deemed to be his under the provtskme of thie Seotioo, 
and that income is sabseqnentiy receiTed by him, vrtieiber ae 
income or in any other form, shall not again he denoMd to form 
pert of hie iaoome for the pnrpoeee of thie Act 

Awoidaaoo of taat by omtitiB fransafftlons in MonzUlM. 
44X.* (1) Where the owner of any seemritiea (in this tub' 
•eetion and in snb-eeetion (S) rafomd to as *the ounus^ agrew 
to sdl or trutsfer those eeenritiee. and by tbO him* or any 
ooUaleral agmemeat — 
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(a) agMM to boy bade or r»>Beqaire the Menritiee, ox 

aoqoirea an option, which he sxtbaeqttently exerdses, to 
bay back or te>acqnire tiie secorities. 

^en, if ttie resnlt of the transaction is that any interest becom- 
ing payaUe in respect of the securities is receivable otherwise 
t^an by the owner, the interest payable as aforesaid shall, 
whether it would or woold not have been chargeable to tax apart 
from the provisions of this Section, be deemed for all the pur- 
poses of this Act to be the income of the owner and not to be 
the income of any other person. 

(2) The references in snb'Section (1) to buying back or 
ro>acqairing the seourities shall be deemed to include references 
to baying or acquiring similar securities, so, however, that where 
similar securities are bought or acquired, the owner shall be 
under no greater liability to tax than he would have been under 
if the original securities had been bought back or re-acquired. 

(3) Where any person carrying on a business which con- 
sists wholly or partly in dealing in securities agrees to buy or 
acquire any securities, and by the same or any collateral agree- 
ment — 

(а) agrees to sell back or re-transfer the securities, or 

(б) acquiree an option, which be subsequently exercises, 

to sell back or re-transfer the securities, 

then, if the result of the transaction is that any interest becom- 
ing payable in respect of the securities is receivable by him, 
no account shall be taken of the transaction in computing for 
any of the purposes of this Act the profits arising from or loss 
sustained in the business. 

(4) SnbiSeotion (8) shall have effect, subject to any necessary 
modifioatMHis, as if references to sdling back ox re-transferring 
the seourities indoded references to selling or transferring similar 
seouritiet. 

(fi) "Box the pv^NMW of this Section — 

(w) the expression 4nterest’ includes a dmdmtd ; 

(&) the CKpteMnoa 'securitieB’ indudes stocks and shams ; 
(e) see osi t i m dbsU be deemed to be similar it they eolitla 
ilmir bolden to the same rights agpiiiai the eMn* 
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parsons m to capital and inteiast and the same 
remedies for the enforcement of those rights, notwith- 
standing any difference in the total nominal amonnts 
of the respecUve secnrities or in the form in which 
they are held or the manner in which they can be 
transferred. 

(6) The Income-tax Officer may, by notice in writing, reqnhc 
any person to famish him within such time as he may direct 
(not being lees than twenty-eight days), in respect of all 
secnrities of which each person was the owner at any tixpe dur- 
ing the period specified in the notice, such particulars as he con- 
siders necessary for the purposes of this Section and for the 
pnrpose of dtseoTering whether tax has been borne in respect 
of the interest on all those securities ; and, if that person with- 
out reasonable excuse fails to comply with the notice, he shall 
be liable to a penalty not exceeding five hundred rnpees and to 
a farther penalty of the like amoont for every day after the 
infliction for such penalty during which the failure continues. 

Avoidanca of tax by aalas cum dividend. 

• 44F. (1) Any person upon whom notice is served by the 
Income-tax Officer requiring him to furnish a statement of par- 
ticolars relating to any securities in which, at any time during 
the period specified in the notice, he has had any beneficial 
interest, and in respect of which within such period, either no 
income wee received by him, or the income received by him was 
leas than the sum to which the income would have amonoted 
if the income from each secnrities had aocroed from day to day 
and been apportioned accordingly, shall, whether en eeeesement 
to income-tax or anper-tax in respect of his total income has or 
has not been made for the relevant year or yeaa of asMasment, 
famish soch a statement and such partioolars in the form and 
within the time (net being less than twenty-eight days) nqnired 
by the notice. 

(2> If it appesM to the Income-tax Officer by nfscmice to 
•11 iKweircnmslMioee in relatioa to the seonritiee of say such 
person (inelnding circnmstsnoee with reoped to salse, pow h a s s s, 
dsalings, oontnets, •nuguMiiti, tauMfsn. or any oUmt' titoM* 
sdkms nelattag to soch ssemittos) that moh psteon iww 
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VToided or ^vonld sroid more than ten per cent, of the amount of 
the income-tax or super-tax for any year which would have been 
payable in his case in respect of the income from those securiUes 
if the income had bem deemed to accrue from day to day and 
had been apportioned accordingly, and the income so deemed to 
have been apportioned to him had been treated as part of his 
total income from all sources for the purposes of income-tax or 
super-tax, then those securities shall be deemed to be securities 
to which sub-section (3) applies. 

(3) For the purposes of assessment to income-tax or super- 
tax in the case of any such person, the income from any securi- 
ties to which this sub- section applies shall be deemed to accrue 
from day to day, and in the case of the sale or transfer of any 
such securities by or to him shall be deemed to bare been 
received as and when it is deemed to have accrued : 

l*ravided that this Section shall not apply if such person 
proves to the satisfaction of the Income-tax Officer that the 
avoidance of income-tax or super-tax was exceptional and not 
systematic and that there was not in his case in any of the 
three preceding years any such avoidance of income-tax or super- 
tax, or that the provisions of Section 44E have been applied in 
bis case in respect of such income. 

(4) If any person fails to furnish any statement or particolara 
required under this Section, or if the Income-tax Officer is not 
satisfied with any statement or particnlars furnished under this 
Section, the Income-tax Officer may make an estimate of the 
amount erf the income which, under the foregoing provisions of 
this Section, is to be deemed to form part of the person’s total 
income for the purposes of inoome-tax or super-tax. 

(5) If any person without reasonable excuse fails to furnish 
any statement or particnlars reqnired nnder this Section, he shall 
be liable to a penalty not exceeding five hundred rupees, and In 
a furUier penalty the like amount for every day after the 
inllicMon of sndi penalty during which the failure oontinafs. 

(6) For ^a pnrpoae of this Section the expnasion ’saonzitiea* 
indndes atodn Mid eham. 
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CHAI>TSII VI. 

Bboovb&t of Tax akd PskaxiTibb. 

Tax wbmi payable. 

45. Any amoont speoifiad as payaUe in a notice of demand 
nnder 8ol>>8eotion (S) ci Section 23A or nnder Section 29 or an 
order under Section 31 or Section 32 or Section 32, shall be paid 
within the time, at the place and to the person mentioned in the 
notice or order, or if a time is not so mentioned, then on or 
before the first day of the second month following the date of 
the service of the notice or order, and any aseeesee failing so to 
pay shall be deemed to be in default provided that, when an 
assesses has presented an appeal under Section 30, the 
Income-tax Officer may in his discretion treat the assessee as 
not being in default as long as snch appeal is undisposed of : 

Provided furthw that where an assessee has been assessed 
in respect of income arising ontude British India in a country 
the laws of which prohibit or restrict the remittance of money 
to British India, the Income-tax Officer shall not treat the 
assessee as in default in respect of that part of the tax which is 
« dne in respect of that amount of his income which by reason 
of such prohibition or restriction cannot be brought into British 
India, and shall continne to treat the assessee as not in default 
in respect of such part of the tax until the prohibiyon or 
restrictton is removed. 

Explanation , — For the purposes of this Section income 
shall be deemed to have been brought into British India if it 
has been utilised or oould have been utiliaed for the purpOMS of 
any expenditnre aetuaily incorred by the assessee witbont British 
India or if the income whether eapiUlixed or not has heen 
brought into British India in any fmrm. 

Modm and ttma of zwoovny. 

46. (1) When an assessee is in defaolt in making a payment 
of inooma-tex, the Infoma-tax Officer may, in hie diaoretion. 
djzed that, in addiyou to the amount of the anreara, a earn not 
exceeding that amount shall be recovered from Hie aaaassee by 

of penalty. 

(lA) For the parpoaee of aab^wetion (!>; XtiohattMax 
Officer may diteeirtliereoovety of any^iWmi lam Hma 
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of the sneets end may eofaanee the sem so directed to be 
recovered, from time to time, in the case of a continning defonlt, 
so, however, that Uie total earn so directed to be recovered 
not exceed the amonnt of the arrears payable. 

(2) The Income-tax OflScet may forward to the Collector 
a certificate under his signatnre specifying the amonnt of arrears 
due from an aeseseee, and the Collector, on receipt of snob 
certificate, shall proceed to recover from snch M s p-s see the 
amount specified therein as if it were an arrear of land revenue : 

Provided that without prejudice to any other powers of the 
Collector in this behalf, he shall for the purpose of recovering 
the said amonnt have in respect of the attachment and sale of 
debts due to the aasessee the powers which under the Code of 
Civil Procedure, 1908, a Civil Conrt has in respect of the 
attachment and sale of debts due to a judgment-debtor for the 
purpose of the recovery of an amount due under a decree. 

(3) In any area with respect to which the Commissioner 
has directed that any arrears may be recovered by an process 
enforceable for the recovery of an arrear of any municipal tax 
or local rate imposed under any enactment for the time being 
in force in any part of the province, the Income-tax Officer 
may proceed to recover the amount due by such process. 

(4) The Commissioner may direct by what autborify any 
powers or duties incident under any such enactment as ^ore- 
said to the enforcement of any process for the recovery of a 
municipal tax or local rate shall be exercised or performed when 
that process is employed under sub-section (3). 

(6) If any assessee is in receipt of any income chargeable 
under the bead “Salaries" the Income-tax Officer may require 
any person paying the same to deduct from any payment subse- 
quent to the date of snob requisition any arrears doe from such 
Mseesee, and such person shall comply with any such requisi- 
tion, and sbiUl pay the sum so deducted to the credit of the 
Central Qovemmeni, or aa the Central Board of Bevenue 
direote. 

(6) If the recovery of ineome-tex in any area has been 
entnuted to a Proving Government under Seotioa 134 (1) of 
the Govanuneot of India Act, 19Sfi, the Frovm^ Govenuawtii 
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may direct with xespoot to that area or aay part thereof, that 
inoome>tax be recovered thereio with, and as an addition 
to, any manioipal tax or local rate, by the same person and 
in the eancte manner as the mnnioipal tax or local rate is 
zeoovmed. 

(7) Save in accordance with the provisions of sab-eeetion 
(1) of Section 42, or of the proviso to Section 46, no proceedings 
for the recovery of any enm payable under this Act shall bo 
commenced after the expiration of one year from the last day of 
the finur-ial year in which any demand is made under this Act. 

Recovery of penalties. 

■47. Any sum imposed by way of penalty under the provi- 
sions of snheection (2) of Section 25, Section 28, 8ab>8ectton 
(6) of Section 44E. sub-section (5) of Section 44 F or sub-section 
(1) of Section 46, shall be recoverable in the manner provided in 
this Chapter for the recovery of arrear of tax. 

CHAPTER Vil. 

Refunda. 

48. (1) If any individual, Hindu undivided family, com- 
pany, local authority, firm or other aesociation of persons, or 
any partner of a firm or member of an association individually 
satisfies the Inoome-tai: Officer or other anthority appointed by 
the Central Oovmiment in this behalf th^ the amonnt of tax 
paid by him or on his behalf or treated as paid on his behalf 
for any year exceeds the amount with which he is properly 
chargeable nnder this Act for that year, he shall be entitled to 
a refund of any each escese. 

(2) The Appellate Assistant Commissioner in the exercise 
of his appellate powers, or the Commissioner in the exercise 
of his appellate powers <n- powers of revisioo if satined to the 
like effect shall oanae a refund to be made by the Income-tat 
Officer of any anunmt fonnd to have been wrcm^y {mid or paid 
in excess. 

Where income of one person is indnded mdsrany 
provision of this Act in the total income of my otiMr person 
such other person only shall be oitUled to a mfnnd under tiiis 
8ed»m in xespeet of sndi inoome. 
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(4) No&ing in this Section shall operate to validate any 
objection or appeal which is otherwise invalid or to anthorisa • 
the revision of any assessment or other matter which has 
become Anid and oonclasive, or the review by any officer of a 
decision of his own which is sobjeot to appeal or revision, or 
where any relief is specifically provided elsewhere in this Act, 
to entitle any person to any relief other or greater than that 
relief or to entitle any person to claim a refund of tax payable 
before the commencement of the Indian Income-tax (Amend- 
ment) Act, 1939, which he wonld not be entitled to claim bnt 
for the passing of that Act. 

48. A General power to make refunds. — Repealed by Act 7 cf 
1939, Section 58. 

Relief in respect of United Kingdom Income-tax. 

49. (1) If any person who has paid by deduction under 
Section 18 or otherwise Indian income-tax for any year on 
any part of bis income proves to the satisfaction of the Income- 
tax Officer that he haa paid by deduction or otherwise 
United Kingdom income-tax for the corresponding year in 
respect of the same part of his income and that the rate at 
which he was entitled to, and has obtained, relief under the 
provisions of Section 27 of the Finance Act, 1920, is less than 
the Indian rate of tax charged in respect of that part of his 
income, he shall be entitled to a refund of a sum calculated on 
that part of his income at a rate equal to the difference between 
the Indian rate of tax or the appropriate rate of United King- 
dom income-tax, whichever is less, and the rate at which he 
was entitled to, and obtained relief under that Section. 

Provided that in no case shall the rate at which such 
refund is calculated exceed half the Indian rate of tax appn^ 
priate to the income of the person entitied to relief. 

(2) In snb-seotion (1) — 

(a) the exprsaaion "Indian income-tax" means income- 
tax and super-tax charged in accordance with the 
provisions of this Act ; * 

<b) the aoLpcaasion "Indian cate of tax" meanst he amount 
cl Indian income-tax exolnsive of super-tax aflar 
dadnotiOD of any xalief doe to a cAaimaart under Um 
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o&ar pKorisionB of this Act bat bafoce dadaottoii of 
may rdief dae to him under this Section, divided by 
hie total income after dedooting therefrom any income 
(inoluding income from a aham in an unr^iatered 
firnO exempted from tax by or under the proviaiona 
of tills Act, added to the amount of Indian auper-tax 
before deduction of any relief doe to the claimant 
under this Section divided by his total income; 

(c) the expression “United Kingdom income-tax" means 

income-tax and anper-tax chargeable in accordance 
with the provisions of the Income-tax Acts. 

(d) the expression “appropriate rate of United Kingdom 

income-tax" has the meaning assigned to that 
expression in Section ’^7 of the Finance Act, 1920, aa 
amended by the Finance Act, 1927. 

Rttliei in respect of Indian State and Dominion Income-tax. 
49A. (1) The Central Government may, by notification in the 
official Gazette, make provision for the granting of relief in 
respect of income on which has been paid both income-tax 
(including auper-tax) under this Act and Dominion income-tax. 

( 2 ) For the pnrpoees of this Section “Dominion inoome-tax" 
means any income-tax or anper-tax charged nnder any law in 
foroe in any Indian State or in any part of His Majesty's 
Dominions (other than the United Kingdom) where the laws 
of tiiat State or pact provide for relief in respect of tax charged 
on income both in that State or part and in British India which 
i^ipean to the Central Bomd of Revenue to oorreapond to tiie 
relief whi^ may be granted by tiiis Section. 

of incoaaMax by c o m p any to bn dn n mnd pay* 
auad by abarahaldnr. 

49B. Where a ahardurfder has received a di^dmid from a 
company which las paid inoonm-tax imposed in British India 
or risewhace, he shall bs deemed, in respect of sndi dividend, 
himself to have paid the ineoma-taT (mmlnriva of inpen^ax) 
paid by the company on so mveh at the dividaid m hsani to 
the whole the same proportiott aa the amoant of Isoobm on 
whidh the co m p an y haa paid eoeh ineome-taa haaia to Iha nhola 
inooma of tho omapaiqr. 
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'CPNUatAd to a oompasiy to bo doomod x^iof gzontod 
to riiaxoholdoz. 

49C. (1) Where o ehoreholder has received a dividend from 
a company which has obtained the relief referred to in Sectkm 
49 or granted nnder Section 49A or nnder the India and Bnrma 
(Inoome-tax Relief) Order, 1936 be eball be deemed in respect 
of such dividend himself to have obtained sncb relief at the rate 
at which snch relief has been granted, in respect of iDoome>taz 
only, to the company for the financial year preceding the year in 
which the dividend was paid. 

(2) If the rate at which a shareholder is deemed nnder sub- 
section (1) to have obtained relief exceeds the rate at which he 
would have been entitled to relief had snch relief been given 
direct to him by or under the said Sections or Order, any 
excess shall be recovered from him either as an addition to the 
tax payable by him on any assessment made on him under 
Section 23 or Section 34 or by setting it off against any relief 
due to him under Section 48. 

Baliei in respact of tax chargad in coontiy not providing ^ 
for raliaf in raspact of British Indian income-tax. 

49D. If any person who has {Mid by deduction or other- 
wise Indian income-tax for any year in respect of any income 
arising without British India in a country the laws of which do 
not provide for any relief in respect of income-tax charged in 
British India proves that he bu paid incom^tax by dedootton 
or otherwise under tbe laws of the said counby in respect of 
the same ineome, he ahall be entitled to the deduction from tha 
Indian inooxna-tax payable of a sum equal to one-half of such 
Indian iaeoma-taz or to one-half of such tax payable in the said 
oountry, whichever is less. 

Power to a#t df of rdimds agafnat tax r am a lnte g 

payable. 

49B, Where ander any of toe proviaiona of this Act, » 
refund ia loond to he d.ae to any person, the Inodme-tox 
Officer, A|^fa4e Aeautant Commiasionw or Commnekmer, 
ia tha caaa w**y be, mayt in lien of paynMut of tha tafandt» aah 
off the Msoeat to be rafnadadt or any part ol that amaoiit 
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agaiost the tax, if anj, remaining payaUe by the person to 
whom the refund is dne. 

Power of represeataUva of deceased persoa ox person 
disabled (o make claim on his behalf. 

49F. Where throngh death, incapacity, bankmptoy, liquida- 
tion or other canse, a person who would bat for sach cause 
have been entitled to a refund under any of the provisiona of 
this Act, or to make a claim under Section 4B or 49, is unable 
to receiTe such refund or to make such claim, his executor, 
administrator or other legal representative, or the trustee or 
receiver, as the case may be, shall be entitled to receive such 
refund or to make such claim for the benefit of snch person 
<fr his estate. 

Limitation ol claims lor rsfund. 

50. No claim to any refund of income-tax or saper-taz under 
this Chapter shall be allowed, nnless it is made within four 
years from the last day of the financial year commencing next 
after the expiry of the previous year in which the income arose, 
aoeroed or was received or was deemed to have arisen, accrued 
or been received or was brought into British India ; 

Provided that where claim is to a refund of income-tax 
or super-tax ]Mid prior to the commencement of the Indian 
Income-tax (Amendment) .Act. 193'J, the claim shall not be 
allowed nnless it ia made within one year from the laat day of 
the year in which the tax waa recovered or before the last day 
of the financial yew commencing after the expiry of the pre- 
vions year as defined in danse (11) of Section 2 in which the 
income arose on which the tax was recovered, whichever period 
may expire later : 

Provided farther thsi a claim to rafnnd nnder SeeMon 49 
of tax paid prior to the commencement of the Indian Income- 
tax (Aroeadment) Act, 1919 may be admitted after the perk>d 
of limitetion hwein prescribed, when the ep|4toant sitieflee the 
Commiasioiier, or an Assistant Commisaioner of Tnooitte*taz 
specially empowered in ibic behalf by the Ceairal Board at 
Bevenne, that he had enfBatent canse lor irot mdkimg the elsim 
within sooh period. 

SOIL Apfteml agaitul nfu$at of rr/sjiijL-HOiiRMed hf Sc4 tf eh 
4$rftke Indmn ImmAau { Arnt n i maid) Ad, t9$9 (7 
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CHAPTER VIII. 

Offbkcbs juxd Pbnaltibb. 

Failur* to mak* paima&ts or dalivar ratuma or atatamanla 
or allow inapaotioa. 

51. If a person fails without reasonable cause or excuse — 

(a) to deduct and pay any tax as required by Section IB 

or under sub-section (5) of Section 46 ; 

(b) to furnish a certi6cate required by sub-section (9) of 

Section 18 or by Section 20 to be furnished ; 

(c) to furnish in due time any of the returns mentioned in 

Section 19 A, Section 20A, Section 21, sub-section (2) 
of Section 22, or Section 38 ; 

(d) to produce, or cause to be produced, on or before the 

date mentioned in any notice under sub-section (4) 
of Section 22, such accounts and documents as sixe 
referred to in the notice ; 

(e) to grant inspection or allow copies to be taken in 

accordance with the provisions of Section 39 ; 
he shall, on conviction before a Magistrate, be punishable with ' 
fine which may extend t3 ten rupees for every day during 
which the default coutiauea. 

Fala* atatemwai in dwciaratioa. 

52. If a person makes a statement in a verification men- 
tioned in' Section 19A or Section 20A or Section 21 or Section 
22 or aubaection (2) of Section 2CA or sub-section (3) of 
Section 80, or sub-section C2) of Section 32 which ia false, and 
which he either knows or believes to be false, or does not believe 
to be true, ho aball be poniabable, on conviction before a 
Magiatnte, with simple imprisonment which may extend to six 
months, or with fine which may extend to one thousand mpees, 
or with both. 

Fro— c at ion to ba at iaataao* of Inapacting Aniatant 
CoauainioiMr. , 

53. (1) A. penon ahaU not be proceeded against for an 
offenoe under Section 81 or Section 62 except s4 the tnrtance of 
the Inspeottof Asriitant Commiaabner. 
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(2) The Inspet^og Assista&k Commifiaioner may either 
before or aftw the inetitation of proceedixtgs compoand any each 
offenee, 

Diaoloeor* of Infomietioa by a public earyaat. 

S4. (1) All particulan contained in any atatement made, 
retnrn famished or acoonnts or docnmente produced nnder the 
provisions of this Act, or in any evidence given, or affidavit or 
deposition nukde, in the coarse of any proceedings under &is 
Aot other than proceedings nnder this chapter, or in any record 
of any assessment proceeding, or any proceeding relating to the 
recovery of a demand, prepared for the purposes of this Act, 
shall be treated as oonfidentiat, and notwithstanding anything 
contained in the Indian Evidence Act, 1872, no Conrt shall, 
save as provided in this Act, be entitled to require any public 
savant to ptodnce before it any soch retnrn, acoonots, doco* 
ments or record or any part of any such record, or to give 
evidence before it in respect thereof. 

(2) If a pnblic servant discloses any particulars contained 
in any such statement, return, accounts, documents, evidence, 

* affidavit, deposition or record, he shall be punishable with 
imprisonment which may extend to six months, and shall also 
be liable to 6ne. 

(3) Nothing in the Section shall apply to the disdosore^ 

(a) of any such psiticolan for the purposes of a proseoutioa 

under the Indian Penal Code in respect of any 
such statement, retain, accounts, docnments, 
evidence, affidavit or deposition, or for the purposes 
of s proseeutioo under this Act, or 

(b) of any such pmiieolars to any person soling in the 

execution of this Act where it is necessary to disclose 
the same to him for tixe purposes of this Aot, or 

(c) of any such particulars occasioned by the lawful 

employment nnder ibis Act of any {hoocm lof lha 
Mirice any notice or tiie r&mmy of .imy 
demand, oe 

(d) of say ntk pmUealars to a Civil Court in my «att to 

which Coveemnent ti a par^, which lalatas to any 
natter itoaiav oto of any {Mseeadtflc tuMha tikia OK' 
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(«) of Mjr stu^ patticaius to the Aoditor GenenU of 
India for the purpose of enabling him' to discharge 
his fanetions under Section 144 of the Government 
of India Act, 1935, or 

if) ot any such particulars to any officer appointed by the 
Auditor General of India or the Central Board of 
Revenue to audit income-tax receipts or refunds, or 

(g) of any such particulars, relevant to any inquiry into 

the conduct of an official of the Income-tax Deput- 
ment, to any persons appointed Commissioners under 
the Public Servants (Inquiries) Act, 1850, or to an 
officer otherwise appointed to hold such inquiry, or 
to a Public Service Commission established under 
the Government of India Act, 1935, when exercising 
its functions in relation to any matter arising out of 
any such inquiry, or 

(h) of any such particulars occasioned by the lawful 

exercise by a public servant of his powers under the 
Indian Stamp Act, ls99, to impound an insufficiently 
stamped document, or 

<i) of such facts, to an authorised officer of the United 
Kingdom, or of any Indian State or of any part of 
His Majesty’s Dominions which has entered into ui 
agreement with British India for the granting of 
double taxation relief, as may be necessary for the 
purpose of enabling snch relief or a refond under 
Section 49 of this Act to be given, or 

( /) of each facts, to an officer of a Provincial Government,, 
as may be necessary for the purpose of enabling that 
G ove r nment to levy or realise any tax imposed by it 
on agrlonltund income, or 

Kk) of (acta, to any authority exercising powers nnder 
the Sea Customs Act, 1878, or any Act of the Centnl 
Lsgislatoia imposing a duty of excise as may he 
nennmrj lor enabling it dnly to exenuee faeb 
poweni,<» 
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(l) of SQoh &cte, to a Betonung Officer, os maj be neces* 

eeiy to establish e^ether a petaon is or is not entitled 
to be entered on an electoral roll, or 

(m) BO moch of sooh particulars, to the appropriate autho* 
rity, as may be necessary to establish whether a 
person has or has not been assessed to income-tax 
in any particnlar year or years, where under the 
prorisions of any law for the time being in force such 
fact is required to be established ; 

Nothing in this Section shall apply to the production 
by a public servant before a Court of any document, declaration 
or affidavit filed, or the record of any statement or deposition 
made in a proceeding under Section '25 A or Section 26A, or to 
the giving of evidence by a public servant in respect thereof : 

No prosecotion shall be instituted under this Section 
except with the previous sanction of the Commissioner. 

CHAPTER IX. 

Supkh-tax. 

Charg* of aapox^taz. 

* 55. In addition to the income-tax charged for any year, 
there shall be charged, levied and paid for that year in respect 
ci the total income of the previoos year of any individual, 
Hindu undivided family, company, local authority, unregistered 
firm at <4her association of person, not being a regis- 
tered firm or the partners of the firm oe members of the associa- 
tion individually, an additional doty of income-tax (in this Act 
r e fe rred to as super-tax) at the rate or rates laid down for that 
year by Act of the Central Legislators ; 

Provided that where under the provisknis of elaoae (b) df 
sob-section (6) ol Section 23 an nnrsgistsred finn has been 
in the manner ap{dioabls to a registersd firm, aaper-tax 
shall be payable by each partner of the firm individually on 
bis share in the income, profits and gmns of the firm and not 
by the firm itself. 

Provided farthsr, that, where the pmAta aodgaintof en 
nniegIsteBed firm or other sssocistkw of persona not fadng a 
company have been eeissted to M^wi4ax» snpcr-laa iMill hof 
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be peyable by a partner of the firm or a member of the 
aBOOeiatton, as the case may be in respect of the amonni of 
snob profits and {^ins which is proportionate to his share. 

Total inooma for pnxposas of super-tax. 

56. Subjeot to the provisions of this chapter, the total income 
of any iodividnal, Hindu undivided family, company, local 
authority unregistered firm or other association of persons shall, 
for the purposes of super-tax, be the total income as assessed 
for the purposes of income-tax, and where an assessment of 
total income baa become final and conclusive for the purposes 
of income-tax for any year, the assessment shall also be final 
and conclusive for the purposes of super-tax for the same year. 

57. Non^reaident partnera and thareholden,— Omitted by 
Section 69 of the Indian Income-tax (Amendment) Act, 1939 (7 
of 1939). 

Application of Act to aap«r-tax. 

58. (1) All the provisions of this Act, relating to the charge, 
assessment, collection and recovery of income-tax except those 
contained in Section 8, the second proviso to sub-section (I) 
of Section 7, the second and third provisos to Section 8 sub- 
section (2) of Section 14, and Sections 15, 19. and 20 and the 
first proviso to sub-section ( 1) of Section 41 and Section 58F 
and sub-section (2) of Section 58G shall apply, so far as may he, 
to the charge, assessment, collection and recovery of super-tax. 

( 2 ) Save as provided in subsections (2), (2A), (2B), (3B), 
(3C), (8D) and (3Et of Section 18. and Section 58H super-tax 
shall be payable by the aasessee direct. 

CHAPTER IXA. 

SpBCIAL PROYISIOXB RRLATINO to CKRTAIU Ct^ASSKS OP PROVIDKNT 

Fonps. 

Dafinitiaais. 

S8A. In this chapter, unlees there is anything repugnaai 
in the aub}«di ot .eonlaxV, — ^ 

(«) a ^reoQgniaad pirovident fund’ means a provident fund 
which baa bean and continues to be rec(^(niaed fay the 
Oomxnieaioner, in eoewdanoe' with tine {xoviehnuthf 
thie <dk^pter; 
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ib) an “employer’’ means— 

W) a Hindu ondivided family, company, firm or otiber 
aaeociaiioa of persona, or 

(••) an individnal engaged in a bnaineas, profeasion ot 
▼ooation where<tf the profits and gains are assess* 
able to income-tax nnder Section 10, maintaining 
a provident fond for the benefit of his or its 
employees ; 

(c) an “employee" means an employee participating in a 

[novident fond, bat does not inclnde a personal or 
domestic serrant ; 

(d) a “contribntion" means any snm credited by or on 

behalf of any employee out of his salary, or by an 
employer oot of his own monies, to the individoal 
account of an employee, bat does not inclade any 
som credited as interest ; 

(e) the "balance to the credit" of an employee means 

the total amount to the credit of his individoal 
acconnt in a provident fond at any time ; 

(f) the “annual accretion" to the balance to the credit of 

an em|>loyee means the increase to aoeh balance in 
any year, arising from contribntions and interest ; 

(y) the “aoeomnlated balance doe” to an employee means 
tiie balance to hia credit or aoeh portion thereof as 
may be claimable by him nnder tiie regnlaltons of the 
fond, on the day he ceasea to be an employee of the 
employer maintaining the fond ; and 

(ji) the “regnlations of a fnnd" means the special body of 
regulations governing the constitiition snd sdminis* 
tis^n of s particnlsr provident fond. 

Tho sooosdijig said srtthdzswsl of xoooonltfam. 

88B. (1) mie Commisskmec of Inoomie'tsx sanj aoeoed 
recognition to sny provident fond vhiob, in ha opinion, sstia* 
fies the oonditiens presetihed in S e cti on fiSO nod the coles nisde 
Ihersonder, and opaji at soy ttmo, withdinsr aoob xocngnition 
if, in Jiis ofonioii, the provident fmid pMdrnvenss of 
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(3> An GideK according recognition siiaU taka eSact on 
aiHsh date aa the Commiaatonar may fix in acoordanca with any 
roles the Cenlanl Board of Bavenue may make in this behalf^ 
aooh date not being later than the liut day of the financial year 
in which the order is made. 

(8) An order withdrawing recognition shall take effect from 
the day on which it is made. 

(4) An employer ohjecting to an order of the Commissioner 
rrfoaing to recognise or an order withdrawing recognition from 
a provident fond may appeal, within sixty days of each order, 
to the Central Board of Revenue. 

The appeal shall be in the form and shall be verified in the 
manner prescribed by the Centra! Board of Revenue. 

Conditions to b« satisfied by a recognised provident fund. 
56C. (1) In order that a provident fund may receive and 

retain recognition, it shall satisfy the conditions set oat below 
and any other conditions which the Central Government may, 
by rule, prescribe — 

(a) All employees shall be employed in India, or shall be 

employed by an employer whose principal place of 
bosineas is in British India. 

(b) The oontribations of an employee in any year shall 

be a definite proportion of bis salary for that year, 
and shall be deducted by the employer from the 
employee's salary in that proportion, at each 
periodioal payment of sneh salary in that year, and 
credited to the employee’s individoal account in the 
fond. 

(c) Sobjeot to the provisions of Section 68D, the oontriba> 

tions of an employer to the individual account of 
sn employee in any year ahall not exceed the amount 
of the Qontribotions of the employee in that year, 
and bs credited to the employee's individual 

account at intervala not exceeding one year. 

(if) The fund »h^i consist of oontrihu^ns ea above 
a{woified,<ff aooomolatioaB thereof, and of intarei* 
(simida and e<Hnpoand)i credited in xeapecd of aiioh 
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contribations and accumulations, and of secnrities 
purchased therewith, and of no other sums. 

(e) The fund shall be vested in two or more trustees or 
in the Official Trustee under a trust which shall 
not be revocable save with the consent of all the 
beneficiaries. 

{/) The employer shall not be entitled to recover any sum 
whatsoever from the fund, save in cases where the 
employee is dismissed for misconduct or voluntarily 
leaves his employment otherwise than on account 
of ill-health or other unavoidable cause before the 
expiration of the term of service specified in thU 
behalf in the r^^ations of the fund. 

In soeh cases the recoveries made by the employer shall 
be limited to the contributions made by him to 
the individual account of the employee, and to 
interest (simple and compound) credited in respect 
of such contributions and accumulations thereof, in 
accordance with the regulations of the fund. 

ig) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee of 
the employer maintaining the fond. 

(h) Save as provided in clause (g), or iu accordance with 
such conditions and restrictions as the Central 
Government may, by rales, prescribe, no portion of 
the balance to the credit of an employee shall be 
payable to him. 

(2) Where there is a repugnance between any regulation of 
a recognised provident fund and any provision of this chapter 
or of the roles made thereunder, the regulation shall, to the 
extent of the repugnance, be of no effect. 

The Commiasioner may, at any time, require that such 
T^ragnattee shall be removed from the regulations of the fond. 

Powsur to xelaz restxiotio&a of •mployet’s oontribnttone 
is oezlaia oasM. 

5^. Sobjeot to any rules which the Central Government., 
magr make in thia behalf, the Commtanoaer nay, in rwpe*^ of 
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•07 paiiioolar fond, relax the provisions of condition (o) of 
sab>seotion (1) of Section 68C — 

(o) so as to permit the payment of larger contributions by 
an employer to the individual accounts of employees 
whose salary does not exceed five hundred rupees 
per mensem ; and 

(ft) so as to permit the crediting by employers to the 
individual accounts of employees of periodical bonuses 
or other contributions of a contingent nature, where 
the calculation and payment of such bonuses or 
other contributions is provided for on definite 
principles by the regulations of the fund. 

Annuel accretion deemed to be income received. 

58£. The annual accretion in any year to the balance at the 
credit of an employee participating in a recognised provident 
fund shall be deemed to have been received by him in that year 
and shall be included in his total income for that year, and, 
subject to the exemptions specified in Section 68F, shall be 
liable to income-tax and super-tax : 

Provided that, for the purpose of sub-section (3) of Section 
16, out of such annual accretion only the employee’s own con- 
tributions shall be included in bis total income. 

Exemption of annual accretion from income-tax. 

58F. (1) An employee shall not be liable to pay income-tax 
on contributions to his individual account in a recognised provi- 
dent fund, in so far as the aggregate of such contributions in 
any year does not exceed one-sixth of his salary in that year 
or six thousand rupees whichever is less. 

(2) Interest credited on the accumulated balance of any 
employee in a recognised provident fund shall be exempt from 
payment of income-tax, if and in so far as it does not exceed 
one-third of the salary of the employee for the year eonoemed 
and in so far as it is allowed at a rate not exceeding such rate 
as the Central Government may, by notification in the offi<^ 
fix in this behalf. 

Exemption of eooumulated balance from income-tax and 
mpax-tax. 

*S8(3. (1)^ 'Wbsre the aeoumulated Indance due to an emi^oyee 
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participating in a recognised provident fond becomes payable, 
such accumulated balance shall be exempt from payment 
super-tax except to the extent of an amount equal to the aggre- 
gate of the amounts of super-tax on annual accretions that would 
have been payable under Section 58E up to the first day of 
April, 1933, if the Indian Income-tax (Second Amendment) 
Act, 1933, had come into force on the 15th March, 1930. 

(2) Where an employee participating in a recognised pro- 
vident fund has rendered continuous service with his employer 
for a period of not less than five years, and the accumulated 
balance due to him becomes payable, such accumulated balance 
shall be exempt from payment of income-tax and shall be 
excluded from the computation of his total income ; 

Provided that the Commissioner of Income-tax may allow 
such exemption and exclusion where the employee has rendered 
eontinuous service with the employer for a period of less than 
five years, if, in his opinion, the service has been terminated 
by reason of the employee's ill-health, or by the contraction or 
•discontinuance of the employer’s business, or other cause 
, beyond the control of the employee. 

(3) Where exemption from payment of income-tax is not 
allowed under the provisions of sub-section (2), the Income-tax 
Officer shall calculate the total of the various sums of Income-tax 
and super-tax which would have been payable by the 
employee in respect of his total income for each of the years 
eoncmied if the fund had not been a recognised provident fond, 
and the amount by which such total exceeds the total of all 
sums paid by or on behalf of sncb employee by way of tax 
for such years shall be payable by the employee in addition 
to any other income-tax and super-tax for which he may be 
liable for the year in which the accumulated balance due to 
him becomes payable. 

Dsduotion at souzce of Incoma-tax payabla on aooumulatad 
Imlanca duo. 

-58H. . The trustees of a recognised provident fund, or other 
person authorised by the r^fulations of the fund to make pay- 
ment of accumulated balance due to employees, shall, at tiie 
^me an aoeumul^ed balanoe doe to an enqployee is paid, dedoet ' 
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therefrom any income-tax payable under sub-section (3) of 
Section 580- and any income-tax and super-tax paytfble on an 
employee's total income as -determined under sub-section (3) of 
Section 58J, and sub-sections (4) to (9) of Section 18 shall 
apply as if the sum to be deducted were income-tax payable 
under the head “Salaries’*. 

Accounts of recognisod provident funds. 

S8 I. (1) The accounts of a recognised provident fnnd shall 
be maintained by the trustees of the fnnd and shall be in such 
form and for such periods, and shall contain such particulars as 
the Central Board of Revenue may prescribe. 

(2) The accounts shall be open to inspection at all reason- 
able times by Income-tax authorities, and the trustees shall 
furnish to the Income-tax Officer such abstracts thereof as the 
Central Board of Revenue may prescribe. 

Treatment of balances in newly recognised provident 
funds. 

58J. (1) Where recognition is accorded to a provident fund 
with existing balances, an account shall be made of the fund 
up to the day before the day on which the recognition takes , 
effect, showing the balance to the credit of esrch employee on 
such day, and containing such further particulars as the 
Central Board of Revenue may prescribe. 

(2) The account shall also show in respect of the balance 
to the credit of each employee the amount thereof which is to be 
transferred to that employee’s account in the recognised 
provident fond, and such amount (hereinafter called his 
transferred balance) shall be shown as the balance to bis credit 
in the recognised provident fund on the date on which the 
recognition of the fund takes effect, and sub-section (3) and (4) 
shall apply thereto. 

Any portion of the balance to the credit of an employee in 
the existing fund which is not transferred to the recognised 
fund shall be excluded from the accounts of the recognised fund 
and shall be liable to income-tax and super-tax in accordance 
with the provisions of this Act other than this chapter. * 

(3) Subject to such rules as the Central Board of Revenue 
may make in this behalf, the Income-tax Officer shall mah-ft » 
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calcolation of the aggregate of all atims comprieed in a trans- 
ferred balance which wonld have been liable to inconie-taz if 
this chapter had ■ been in force from the date of the institation 
of the fond, witbont regard to any tax which may have been 
paid on any snch som, and such aggregate (if any) shall be 
deemed to be income received by the employee in the year in 
which the recognition of the fund takes effect, and shall be 
included in the employee’s total income for that year ; and, for 
the purposes of assessment, the remainder of the transferred 
balance shall be disregarded, but no other exemption or relief, 
by way of refund or otherwise, shall be granted in respect of 
any sum comprised in such transferred balance : 

Provided that, in cases of serious accounting difficulty, the 
Commissioner shall have power, subject to the said rules, to 
make a summary calculation of snch aggregate. 

(4) Notwithstanding anything contained in condition (h) of 
sub-section (1) of Section 58C, an employee, in order to enable 
him to pay the amount of tax assessed on his total income as 
determined under sub-section (3), shall be entitled to withdraw 
from the balance to his credit in the recognised provident fund 
a sum not exceeding the difference between such amount and 
the amount to which he would have been assessed if the 
transferred balance had not been included in his total income. 

(5) Nothing in this Section shall effect the rights of the 
persons administering an unrecognised provident fund or 
dealing with it, or with the balance to the credit of any 
individual employee, before recognition is accorded, in any 
noanner which may be lawfuL 

Tnatsiant of iuad tranaferzed by employer to tnutee. 
58K. (1) Where an employer who maintains a provident fond 
(whether recognised or not) for the benefit of his employees 
and has imt tranafered the fond or any portion of it, foansfers 
80 ^ fund CBC portion to trustees in trust for the emplc^ees 
partscipatiDg in the fund, the smonnt so transferred shall be 
deemed to be of the nature of capital expenditure. 

c 

(2) When an employee participating in such fund is paid 
the aoiMunolated balance due to him therefrom, any portion 
of sneh balance aa refneaeata bis share in the mnpnnteo 
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transferred to the trustee (without addition of interest, and 
exclusive of the employee’s contribntions and interest thereon) 
shall, if the employer has made effective arrangements to 
secure that tax shall be deducted at source from the amount of 
such share when paid to the employee, be deemed to be an 
expenditure by the employer within the meaning of clause (xii) 
of sub-section (2) of Section 10, incurred in the year in which 
the accumulated balance due to the employee is paid. 

Proyislons relating to rules. 

SSL (1) All rules made under this Chapter shall be subject to 
the provisions of sub-sections (4) and (5) of Section 59. 

(2) In addition to any power conferred by this chapter, the 
Central Government may make rules — 

(a) prescribing the statements and other information to be 
submitted with an application for recognition ; 

(b) limiting the contributions to a recognised provident 

fund by employees of a company who are share- 
holders in the company ; 

(c) providing for the assessment by way of penalty of any 

consideration received by an employee for an assign* 
ment of, or creation of a charge upon, his beneficial 
interest in a recognised provident fund ; 

(d) determining the extent to and the manner in which 

exemption from payment of income-tax and super-tax 
may be granted in respect of contributions and 
interest credited to the individual accounts of em- 
ployees in a provident fund from which recognition 
has been withdrawn ; and 

(c) generally, to carry out the purposes of this chapter 
and to secure such further control over the recogni- 
tion of provident funds and the administration of 
recognised provident funds as it may deem requisite. 

Aj>plicatiDli of this chapter. 

S8M. This chapter shall not apply to any provident fond to- 
which the Provident Funds Act, 1925, applies. 
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CHAPTER IXB. 

SpBCIAIi PbOVISIOMS 31SI.ATINO T0 OEBTAIN OIiASSBS 07 
SUPBBANNUTATION FUNDS. 

58N. In this chapiter, unless there is anything repugnant in 
the subject or context, — 

(.a) ‘approved superannuation fund’ means a superannuation 
fund or any part of a superannuation fund which has 
been and continues to be approved by the Central 
Board of Revenue in accordance with the provisions 
of this chapter ; 

(b) ‘employer’, ‘employee’, ^nd ‘contribution’ have in 

relation to superannuation funds, the meanings 
assigned to those expressions in Section 58A in rela> 
tion to provident funds ; 

(c) ‘ordinary annual contribution’ means an annnal con* 

tribution of a 6xed amount or an annual contribution 
computed on some dehnite basis by reference to the 
earnings, the contributions or the number of members 
of the ftmd. 

Approval and withdrawal of approval. 

58 O. ( 1 ) The Central Board of Revenue may accord approval 
to any superannuation fund or any part of a superannuation 
fund which in its opinion complies with the requirements of 
Section 58P, and may at any time withdraw such approval, if 
in its opinion the circumstances of the fund or part cease to 
warrant the continuance of the approval. 

(2) The Central Board of Revenue shall communicate in 
writing to the trustees of the fund the grant of approval with 
the date on which the approval is to take effect, and, where the 
a^noval is granted subject to conditions, those conditions. 

The Central Board of Revenue shall communicate in 
writii^ to the trustees of the fund any withdrawal of approval 
with the reasons for such withdrawal and the date on which 
the withdrawal is to take effect. 

(4) The Central Board of Revenne shall neither refuse aair 
withdraw approval to any superannuation fund or any pert of 
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a snpMMlnaation fund unless it ^ has given the irostees of £bai 
fund a raasonable oppor^nity of being h'eard in the matter. 

Conditioiu for approval. 

58F. In order that a superannuation fund may receive and 
retain approval the. following conditions shall be satisfied, 
namely: — 

(а) the fund shall be a fund established under an irrevo> 

cable trust in connedtion with a trade or undertakings 
carried on in British India; 

(б) the fund shall have for its sole purpose the provision 

of annuities for employees in the trade or undertaking 
on their retirement at or after a specified age or on 
their becoming incapacitated prior to such retirement, 
or for the widowa, civildteu or depeudante. of peseona 
who are or have been such employees on the death 
of those persons; and 

(c) the employer in the trade or undertaking shall be a 
contributor to the fund: 

Provided that the Central Board of Revenue may, if it ^ 
thinks fit and subject to such conditions, if any, 
it thinks proper to attach to the approval, appro 
a fund or any part of a fund — 

(*) notwithstanding that the rules of the fund provide 
for the return in certain contingencies of contributions 
paid to the fund, or 

(it) if the main purpose of the fund is the provision of 
such annuities as aforesaid, notwithstanding that snch 
provision is not its sole purpose, or 
(i«) notwithstanding that the trade or nodertaking in 
connection with which the fund is established is 
carried on only partly in British India. 

Applloatioii for approval. 

580. (1) An application for approval of a Buperannuatioiv fund 
or part of a soperannuation fund for any year of assessment 
shall be made in writing before the end of that year by the 
'trustees of the fund to the Income-tax Officer, and shall bo 
aooompani^ by a copy of the instrument under which the ftind 




is ertaUished and by two copies of the roles and of the acooonts 
of the fond for the last year for which soch accounts have been 
made op. The Central Board of Bevenne may require such 
further information to be supplied as it thinks proper. 

(2) If any alteration in the rules, constitution, objects or 
conditions of the fond is made at any time after the date of appli* 
cation for approval, the trustees of the fund shall forthwith 
communicate soch alteration to the Income<tax Officer, and in 
default of such communication any approval given shall, unless 
the Central Bosu^l of Bevenne otherwise orders, be deemed 
to have been withdrawn from the date on which the alteration 
took effect 

Ezamption of superanauation fund from incoma>tax. 

58R. Income derived from investments or deposits of an 
approved superannuation fond shall be exempt from payment 
of income-tax, and any sum paid by an employer or an employee 
by way of contribution towards an approved superannuation 
fund shall, in the case of an employer, be dedncted in computing 
' his income, profits or gains for the purpose of assessment, and, 
in the case of an employee, be treated for all the purposes of 
this Act as if it were a sum to which the provisions of Section 
Ifi apply : 

Provided that no such exemptioa- shall be allowable to an 
employee in respect of any sum which is not an 
ordinary annxial contribution : 

Provided further that where a contribution by an employer 
is not an ordinary annual contribution it shall, for 
the purposes of this Sectioo, be treated, as the Central 
Board of Bevenne may direct, either as an expense 
ineuired in the year in which the sum is paid, <x as 
an rapense to be spread over such period of years as 
tiie Central Board of Bevenne thinks proper. 

Tmainw&t r^aid oontslbntloas. 

S8S. d) Where any oontribu^ons (indnding interest on con* 
tribntiaaM, it any) ace lepaia to an employee, the fanonnt ao 
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repaid shall be deemed for the porposes of incoiae>taz to be in- 
come of the employee for that year. 

(2) Where any oontribations (including interest on contri- 
butions, if any) are repaid to an employee during his lifetime bat 
not at or in connection iirith the termination of his employment, 
income-tax on the amount so repaid or paid shall, except in the 
case of an employee whose employment was carried on abroad, 
be deducted by the trustees of the fund at the average rate of 
tax at which the employee was liable to income-tax during 
the preceding three years or daring such period, if less thaor 
three years, as he was a member of the fund, and shall 
be paid by the trustees to the credit of the Central Government 
within the prescribed time and in such manner as the Central 
Board of Revenue may direct. 

Deduction from pay of, and contributions on behalf of, 
employee to be included in return under Section 21. 

581f. Where an employer deducts from the emoluments paid 
to an employee or pays on his behalf any contributions of that 
employee to an approved snperannuation fond, he shall include 
all such deductions or payments in the retnrn which he is 
required to furnish under Section 21. 

Liabilities of trustees on cessation of approval of fund. 

58U. If a fund or a part of a fund for any reason ceases to 
be an approved superannuation fund, the trnstees of the fund 
shall nevertheless remain liable to account for tax on any snm 
paid— - 

(а) on acconnt of returned contributions (inclnding interest 
on contributions, if any), and 

(б) in oommatation or in lieu of annuities, 

in BO far as the sum so paid is in respect of contributions made 
before the fund or part of the fund ceased to be an approved 
fund undw the provisions of this Chapter. 

Paxtioulazs to ba fuznishad la raspact of ai^mrannoattoa 
funds. 

• S8V. The trustees of an approved superannuation fund and 
sny employer who contributes to an approved supeianauation 
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fond ahAll, when req[aired by notice from the Inomne-taz Offioar» 
'witbin twenty-one daya of the date of sooh notice : — 

(a) furnish to the Income-tax Officer a return containing 

such pturticulars of contributions made to the fund 
as the notice may require : 

(b) prepare and deliver to the Income-tax Officer a return 

containing — 

(») the name and place of residence of every person in 
receipt of an annuity from the fund, 

(h) the amount of the annuity payable to each annuitant, 

(iii) particulars of every contribution (including interest 
on contributions, if any) returned to the employer 
or to employees ; and 

(tv) particniars of sums paid in commutation or in lieu 
of annuities ; 

(c) furnish to the Income-tax Officer a copy of the accounts 

of the fund to the last date prior to such notice to 
which such accounts have been made up, together 
with such other information and particulars as the 
Central Board of Bevenue may reasonably require. 
CHAPTER X. 

MlSCBUiANEOUS. 

Power to make Rules. 

59. (1) The Central Board of Bevenue may, subject to the 

the control of the Central Government, make rules for carrying 
out the purposes of this Act and for the ascertainment and deter< 
mination of any class of income. Such roles may be made for 
the whole of British India or for such part thereof as may be 
specified. 

(2) Without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe the maiin^ in which, and the procedure by 
which, the income, profits and gains shall be arriTed 
at in the case ^ — 

(•) incomes derived in part from agricalture and in part 
fcdm busineas ; 
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(m) penons residing out of British India ; 

(b) prescribe the procedare to be followed on applications 

for refunds ; 

(c) provide for such arrangements with His Majesty’s 

Government as may be necessary to enable the appro- 
priate relief to be granted under Section 27 of the 
Finance Act, 1920, or tinder Section 49 of this Act, 

(d) prescribe the year which, for the purpose of relief under 

Section 49, is to be taken as corresponding to the 
year of assessment for the purposes of Section 27 of 
the Finance Act, 1920 ; and 

(e) provide for any matter which by this Act is to be 

prescribed. 

(3) In cases coming under clause (a) of sub-section (2) 
where the income, profits and gains liable to tax cannot be 
definitely ascertained, or can be ascertained only with an 
amount of trouble and expense to the assessee which, in the 
opinion of the Central Board of Revenue, is unreasonable, the 
rules made under that sub-section may — 

(u) prescribe methods by which an estimate of such in- • 
come, profits and gains may be made, and 
' b) in cases coming under sub-clause (i) of clause (a) of 
sub'section (2), prescribe the proportion of the 
income which shall be deemed to be income, profits 
and gains liable to tax ; 

and an assessment based on such estimate or proportion shall 
be deemed to be duly made in accordance with the provisions 
of this Act, 

(4) The power to make rules conferred by this Section 
shall, except on the first occasion of the exercise thereof, be 
subject to the condition of previous publication. 

(5) Roles made under this Section shall be published in 
the official Gazette, and shall thereupon have effect as if 
enacted in this Act. 

Powwr to make exemptioxui, etc. 

60. (1) The Central Government may, by notification 
in the official Gazette, make an exemption, reduction in 
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rate ot otlier ntodifioation, in respect of income-tax in favonr cf 
&ny class of income, or in regard to the whole or any part of 
tile income of any class of persons. 

(2) Where, by reason of any portion of an assessee’s salary 
being paid in arrears or in advance, or by reason of his having 
received in any one financial year salary for more than 
twelve months, or a payment which is under the provisions 
of sub-section (1) of Section 7 a profit in lien of salary his 
income is assessed at a rate higher than that at which it would 
otherwise have been assessed, the Central Government may 
grant the appropriate relief. 

(3) After the commencement of the Indian Income-tax 
(Amendment) Act, 1939, the power conferred by sub-section 
(I) shall not be exercisable except for the purpose of rescinding 
an exemption, redaction or modification already made. 

Appearance by authorised representatiTe. 

61. (1) Any assessee, who is entitled or required to attend 
before any Income-tax authority in connection with any pro- 
ceeding under this Act otherwise than when required under 
• Section 37 to attend personally for examination on oath or afihr- 
mation, may attend by a person authorised by him in writing in 
this behalf, being a relative of or a person regularly employed 
by the assessee, or a lawyer or accountant or income-tax prac- 
titioner, and not being disqualified by or under sub-section (3). 

In this Section, — 

(i) a person regularly employed by the assessee shall in- 
clude any officer of a Schednled Bank with which 
the assessee muntains a current account or has 
other regular dealings ; 

(if) ‘ lawyer ’ means a Barrister-at-Law or a Solicitor or 
any other person entitled to plead in any Court of law 
in British India ; 

(iii) ‘ accountant ’ means a registered accountant enrolled 
* in the Begister of Accountants maintained by the 
Central Government under the Anditors’ Certificate 
Bttlee, 1982, or a holder of a reetricted certificate' 
under the Beefadeted Certificate Rnlee, 1982, or a 
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zoember of an associ^ion of aoooanhmtfl reoogniseii 
in ibis behalf by the Central Board of Bevenue ; 

(tv) ' Incom-tax practitioner ’ means — 

(a) any person who, before the Ist day of April, 1938, 

attended before an Income-tax antbority on behalf 
of any assessee otherwise than in the capacity of 
an. employee or relative of that assessee ; 

(b) any person who has passed any accountancy exami- 

nation recognised in this behalf by the Central 
Board of Revenue ; or 

(e) any person who baa acquired such educational quali- 
Bcations as the Central Board of Revenue may 
prescribe for this purpose. 

(3) No person who has been dismissed from Government 
service after the first day of April, 1938, shall be qualified to 
represent an assessee under sub-section (1); and if any lawyer 
or registered accountant is found guilty of misconduct in connec- 
tion with any income-tax proceedings by the authority 
empowered to take disciplinary action against members of the 
profession to which be belongs, or if any other person is found * 
guilty of such misconduct by the Commissioner of Income* 
tax, the Commissioner of Income-tax may direct that he shall 
be thenceforward disqualified to represent an assessee under 
Bubrseotion (1) : 

Provided that — 

(a) no such direction shall be made in respect of any 
person unless he is given a reasonable opportunity of 
being heard, 

(h) any person against whom such direction is made may, 
within one month of the making of the direction, 
appeal to the Central Board of Revenue to have- 
the direction cancelled, and 

(c) no such direction shall take effect until one month 
from the making thereof or, when an appeal is 
preferred, until the disposal of the appeal. 

Rnonipta to b« oiwea. 

62. A receipt shall be given for any money paid or reoovso;^ 
nndet this Ac*. 



i28 Ihdun lNooial-9AZ Act of 1922. 

Ssrvlo* oi notioM. 

63. (1) A notice or reqaisition under this Act may be serrea 
on the person therein named either by post or, as if it were a 
snmmons issned by a Court, under the Code of Civil Prooedore 
1908. 

(2) Any such notice or requisition may, in the case of a 
firm or a Hindu undivided family, be addressed to any member 
of the firm or to the mant^er, or any adult male member of 
the family and, in the case of any other association of persons 
be addressed to the principal officer thereof. 

Place of assessment. 

64. (1) Where an assesses carries on a business, profession, 
or vocation at any place, be shall be assessed by the Income* 
tax Officer of the area in which that place is situate or, where 
the business, profession or vocation is carried on in more 
places than one, by the Income-tax Officer of the area in which 
the principal place of his business, profession or vocation, is 
situate. 

• <2) In all other cases, an assessee shall be assessed by the 

Income-tax Officer of the area in which he resides. 

(3) Where any question arises under this Section as to the 
place of assessment, such question shall be determined by the 
Commissioner, or, where the question is between place in 
more provinces than one, by the Commissioners concerned, or, 
if they are not in agreement, by the Central Board of Bevenue : 

Provided that, before any such question is determined, the 
assessee shall have had an opportunity of representing his views. 

Provided further that the place of assessment shall not 
be called in question an assessee if he has made a return in 
response to the notice under sub-section (1) of Section 22 and 
has stated therein the principal place wherein he carries on his 
business, profession or vocation, or if he has not made such a 
return shall not be called in question after the expiry of the 
time allowed by the notice under sub-section (2) of Section 22 
•or under Section 84 for the nudong of a return ; 

Provided fnrther that if the place of aesessment is oaUed in ^ 
question by an assessee the Income-tax Officer s|tall. if not 
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wtiafied with th« ooaeetotM of the claim, ttiee the rrmittiii* lor 
9e|BraamatioQ under this snb-aeotion before aasessment in 

medek’ 

( 4 ) Nofcwithetanding anything contained in this Sectionr 
emy Inoome>tax Officer shall have all the powers conferred by 
or under this Act on an Income-tax Officer in respect of any 
income, profits or gains oocruing or arising or received within 
the area for which he is appointed. 

(6) The prooitiotis of tub-»ection (1) and tub-seetion {2} 
skaU not oppiy and shall he deemed never at any time to have 
ofPlied to any ataessee — 

*(a) on whom an assessment or reassessment for the purposee 
of this Act has been, is being or is to be made in the 
course of any case in respect of which a Commissioner 
of Income-tax appointed without reference to area 
under sub-aeciion (2) of Section 5 is exercising the 
functions of a Commissioner of Income-tax, or 

{b) where by any distribution or allocation of work made 
by the Commissioner of Income-tax under sub-section 
(5) of Section 5, a particular Income-tax Officer has 
been charged with the function of assessing that 
assesses, or 

(c) who or whose income is included in a class of persons 
or a class of incomes specified in any notification 
issued under sub-section (6) of section 5, 
but the assessment of such person, whether the proceedings for 
such assessment began before or after the 1st day of Aprtl 1939, 
shall be made by the Income-tax Officer for the time being 
charged with the function of making such assessment by the 
Central Board of Revenue or by the Commissioner of Income-tax 
to whom he is subordinate, as the case may be. 

Indemnity. 

63. Every person deducting, retaining or paying any tax 
in pursuance of this Act in respect of income belonging to an> 
other person is herein indemnified for the deduction, retention 
^ payment thereof. 

* Inserted by the Amendment Act No. Xll of 1940. 
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StitMaumt.ol oaM hf Coaunluionw to HI9I1 Coast 

66 (1) H, in the oonne of »ny aseesament under this Act 
or any proceeding in connection therewith other than a proceed* 
ing under Chapter VIII, a question (rf law arises, the Commis- 
soner may, either on his own motion or on reference .from any 
Income-tax authority subordinate to him, draw op a statement 
of the ease and r^er it with his own opinion thereon to tiie 
Hi^ Court. 

(2) Within sixty days of the date on which he is seired 
with notice of an order under Section 81 or Section 82, or of 
an order under Section 33 enhancing an assessment or other- 
wise prejudicial to him, the araessee in respect of whom the order 
was passed may, by application accompanied by a fee of one 
hundred rapees or snch lesser sum as may be prescribed, require 
the Commissioner to refer to the High Court any question of law 
arising out of snch order and the Commissioner shall.-within 
sixty days of the receipt of snch application, draw up a state- 
ment of thei case and refer'it-with his own opinionHhasbon to 
the High Conrt : 

Provided that a reference shall lie from an order under 
Section S3 only on a question of law arising out of that order 
itself, and not on a question of law arising out of a previous 
order undo' Section SI, revised by the order under Section 33 : 

Provided furtbor that, if, in exercise of his power of revision 
under Section the Commissioner decides the question, or if 
the Conunissioner rejects the application on the ground that it 
is time-barred <x otherwise incompetent, or if, in exercise his 
powers under sub-section (3), the Commissioner refuses to state 
the ease, ^ assessee may within thirty days from the ,date on 
which he receives notice of the order passed by the Commis- 
ebnec withdraw his application, and if he does so, the fee 
paid shall be refunded. 

(8) If, on any application being made nnder sub-section (2), 
the Commissioner reuses to state the case on the ground that 
no question of law arises, tbe assessee may within six months 
f^om the date on which he is s^ed with notice of the refusal 
apply to the High Court, and tbe High Conrt, if it is not Mtta«» 
6ed of the correctness of the Commissioner's decision, may 
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nfiiire file OofBmiwtoner to state the case and to rater it, udr 
on reeeijit trf any sooh raqaisition, the Commissioner shall state 
and raler the case aocordingly. 

(3A)^ If, on any application being made tinder snb-seefion 
(2), the Commissioner rejects it on the ground that it is time* 
barred, the asoe seee may, within two months from the date on 
which he is served with notice of the order of the Commis- 
sioner, apply to the High Court, and the High Court, if it is 
not satisfied of the correctness of the Commissioner’s decision, 
may require the Commissioner to treat the application as made 
within the time allowed under sub-section (2). 

(4) If the High Court is not satisfied that the statements 
in a case referred under this Section are sufficient to enable it 
to determine the question raised thereby, the Court may refer 
the case back to the Commissioner by whom it was stated to 
make such additions thereto or alterations therein as the Court 
may direct in that behalf. 

(5) The High Court upon the hearing of any such case shall 
decide the question of law raised thereby, and shall deliver 
its judgment thereon containing the grounds on which such , 
decision is founded, and shall send to the Commissioner by 
whom the case was stated a copy of such judgment under the 
seal of the Court and the signature of the Kegistrar, and the 
Commissioner shall dispose of the case accordingly, or, if the 
case arose on a reference from any income-tax authority sub- 
ordinate to him, shall forward a copy of such judgment to such 
authority who shall dispose of the case conformably to such 
judgment. 

(6) Where a reference is made to the High Court on the 
application of an assessee, the costs shall be in the discretioh 
of the Court. 

(7) Notwithstanding that a reference has been made under 
this Section to the High Court, income-tax shall be payable in 
accordance with the assessment made in the case : 

Provided that, if the amount of an assessment is rodueed 
as a result of such reference, the amount overpaid shall be 
refndlded vrith such interest as the Commissioner may allow 
unlesafthe Hi|^ Court, on intimafion g iven by the Commisaianer 
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■withm flirty dftyB of the receipt <d tiie resnli ^ sw2i 
Tetoeooetlmt he intends to ask for leave to appeal Qts 
Ifajeaty in Council, makes an order authorising the CQiniaie> 
aionec to postpone payment of such refund until the disposal 
the appeal to His Majesty in Council. 

(7 A) Section 6 of the Indian Limitation Act, 1908, shall 
apply to an application to the High Court by an asseesee undsfr 
sub-section (8) or sub-section (3A). 

(8) For the purposes of this Section “the High Court*’ 
means — 

(a) in relation to British Baluchistan, the High Court of 
Judicature at Lahore ; 

ib) in relation to the province of Ajmer-Merwara, the High 
Court at Judicature at Allahabad ; and 

(c) in relstion to the province of Coorg, the High Court 
of Judicature at Madras. 

Hefarances to ba heard by Benches of High Courts, and 
eippaal to lie in certain cases to Privy Council. 

, ^A. (1) When any case has been referred to the High 
Court under Section 66, it shall be heard by a Bench of not less 
than two judges at the High Court, and in respect of such case 
the provisions of Section 98 of the Code of Civil Procedure, 
1S08 shall, BO far as may be, apply notwithstanding anything 
•contained in the Letters Patent of any High Conrt establiehed 
by Letters Patent or in any other law for the time being in 
force. 

Provided that where in any reference beard by the Bench 
•of the Couxt of tire Judicial Commissioner of the North-West 
Frontier Province, a difference of opinion arises between the 
■Judicial Commissionor and the Jodge of the said Conrt, the 0]^> 
nion of the Judical Commissioner shall prevail. 

(2) An appeal shall lie to His Majesty in Coonoil isom uiy 
judgment (ff the High Court delivered on a reffomiee made 
undes Section 86 in any case which the High Cowt ostitis to 
be a fit one for appeal to Mis Majesty in Council. 

(8) The pfovittosu of the Code of Civil Brooeduzs, 1968, 
jrelatiag to appssls to His Majeafy is Connml m Uf 
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icoaj iie, -apply in-the case of appeals under this SiSction ih i&t 
manner as they apply in the case of appeals from decrees at a 
High Court { 

Provided that nothing in this sub-section shall be deemed 
to affect the provisions of sub-section (6) or sub-section (7) of 
Section 66 : 

Provided farther that the High Court may, on petition 
made for the execution of the order of His Majesty in Council 
in respect of any costs awarded thereby, transmit the order for 
execution to any Court subordinate to the High Court. 

(4) Where the judgment of the High Court is varied or 
reversed in appeal under this Section, effect shall be given to 
the order of His Majesty in Council in the manner provided in 
sub-sections (5) and (7) of Section 66 in the case of judgment 
of the High Conrt. 

(5) Nothing in this Section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty’s 

pleasure in receiving or rejecting appeals, to His 
Majesty in Council, or otherwise howsoever, or 

a 

(b) to interfere with any rules made by the Judical Com- 

mittee of the Privy Council, and for the time being 
in force, for the presentation of appeals to His 
Majesty in Council, to their conduct before the said 
Judicial Committee. 

Bar of auits in Civil Court. 

67. No suit shall be brought in any Civil Court to set aside or 
modify any assessment made under this Act, and no prosecu* 
tion, suit or other proceeding shall lie against any Officer of the 
Crown for anything in good faith done or intended to be done 
under this Act. 

Copputation of poxioda of limitation. 

67 A. In computing the period of limitation prescribed for an 
appeal under this Act or for an application under Seqjiion 68. 
the day on which the order complained of was made, and the 
time requisite for obtaining a copy of such order, shall be 
excluded. 
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67 B.* // on the let day of April in any year prariaion het$ 
noi yet been made by an Act of tke Indian Legieledure for the 
charging of idcome^ax for that year, this Act shall nevertheless 
have effect until such provision is so made as if the provision in 
force in the preceding year or the provision proposed in the 
Bill then before the Legislature, whichever is more favourable 
to the assesses, were actually in force. 

68. {Repeals) Repealed by the Repealing Act, 1927 {12 of 1927). 

{Schedule. — Rules for the computation of the Profits and Gains 
of Insurance Business.) 

THE SCHEDULE. 

Seb Section 10 (7) 

RoIm for the Computation of the Profits and GSains of 
Insurance Business. 

1. In the case of any person who carries on, or at any 
time in the preceding year carried on, life insurance bnsiness, 
the profits and gains of such person from that bnsiness shall be 
computed separately from his income, profits or gains from any 
other bnsiness. 

2. The profits and gains of life insnrance business shall 
be taken to be either — 

{a) the gross external incomings of the preceding year 
from that business less the management expenses 
of that year, or 

(6) the annual average of the surplus arrived at by adjust- 
ing the surplus or deficit disclosed by the actuarial 
valuaton . made for the last inter-valuation period 
ending before the year for which the assessment is to 
be made, so as to exclude from it any surplus or 
deficit included therein which was made in any 
earlier inter-valuation period and any expenditure 
other than expenditure which may under the pro- 
, visions of Section 10 of this Act be allowed for in 
computing the profits and gains of a business, 
whichever is the greater ; 


* liiMHed by the AmendMieot Aet Ke. XI(, of 1940. 
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Bnnridedthat the amount to be allowed as management 
expeneee shall not exceed — 

(a) per cent, of the premiams received during the pre* 
ceding year in respect of single premium life 
insurance policies, plus 

{b) in respect of the first year’s premiums received in 
respect of other life insurance policies for which the 
number of annual premiums received is less than 
twelve, or for which the number of years during 
which premiums are payable, is less than twelve, for 
each such premium or each such year 7^ per cent, 
of such first year’s premiums received during the 
preceding year, p/us 

(c) 8S per cent, of the first year’s premiums received 
during the preceding year in respect of other IKe 
insurance policies and 8^ per cent, of other premiums 
received daring that year in respect of all life insu* 
ranee policies other than single premium life 
insurance policies, 

3. In computing the surplus for the purpose of Rule 2, — 

(a) one half of the amounts paid to or reserved for or 
expended on behalf of policy-holders shall be allowed 
as a deduction : 

Provided that in the first such computation made under 
this rule of any such surplus no account shall be 
of any such amounts to the. extent to which 
they are paid out of or in respect of any surplus 
Isought forward from a previous inter-valuation 
period : 

Provided further that if any amount so reserved for 
policy-holders ceases to be so reserved, and is not 
paid to or expended on behalf of policy-holdera, one- 
half of such amount, if it has been previously allowed 
as a deduction, shall be treated as part of the si^lua 
for the period in whi«di the said amount ceased to be 
so reserved; 
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any amount eithor wr^n off or roaerred in the aooounta 
or through the actuarial valuation balance ahert to 
meet depreciation of or Igas on the realisation of 
securities or other assets, shall be allowed as a dedno> 
tion, and any sums taken credit for in the accounts 
or actuarial valuation balance sheet on account of 
appreciation of or ^ina on the realisation of the 
seeuritiea or other assets shall be included in the 
surplus : 

Provided that if upon investigation it appears to the 
Income-tax Officer alter consultation with the 
Superintendent of Insnrance that having due regard 
to the necessity for making reasonable provision for 
bonuses to participating policyholders and for contin- 
gnnc/ds; the ate ol iateeest or other hutor employed 
in determining the liability in respect of outstanding 
policies is materially inconsistent with the valuation 
of the securities and other assets so as artificially to 
reduce the surplus, such adjustment shall be made 
to the allowance for depreciation of, or to the amount 
to be included in the surplus in respect of appreciation 
of, such securities and other assets, as shall increase 
the surplus for the purposes of these rules to a figure 
which is fair and just ; 

(c) the whole amount of interest received in respect of 
any securities of the Central dovernment which have 
issued or declared to be income-tax free shall be 
deducted. 

4. Vniere for any y^wr an assessment is made in accordance 
wittLthe annual average of a surplus disclosed by a valuation for 
an inter-valuation period exceeding twelve months, then, in 
computing the tax payable for that year, credit shall not be 
given in accordance with sub-section (5) of Section 16 for the 
tax paid in the preceding year, but credit riiall be given for the 
annual average of the income-tax paid by deduction at source 
from interest on securities or otiierwise during such period. 

3, For the purposes of these rules— 

(f) ‘preceding year’ means that year for which ann ual 
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aceonats are required to be prepared under the 
Insoraooe Aet, 1938, immediately preceding the 
year for which the assessment is to be made or 
until the commencement < of the Insurance Act 
1938, the previous year os defined in Section 2 of 
this Act : 

(^i) ‘gross external incomings' means the full amount 
of incomings from interest, dividends, fines and 
fees and all other incomings from whatever 
source derived (except premiums received from 
policyholders and interest and dividends on any 
annuity fund) and includes also profits from 
reversions and on the sale or the granting of 
annuities, but excludes profits on the realisation 
of securities : 

Provided that incomings, including the annual value 
of the property occupied by the assessee, which 
but for the provisions of sub-section (7) of Section 
10 would have been assessable under Section 9 
shall be computed upon the basis laid down in , 
the last named Section, and that there shall be 
allowed from such gross incomings such de- 
ductions as are permissible under that Section. 

(iff) 'management expenses’ means the full amount 
of expenses (including commissions) incurred 
exclusively in the management of business of life 
insurance, and in the case of a company carrying 
on other classes 6i business as well as the business 
of life insurance in addition thereto a fair |m>poiv 
tion of the expenses incurred in the general 
management of the whole business. Bonuses or 
oth^ sums paid to or reserved on behalf of policy* 
holders, depreciation of, and losses on the realisa- 
tion of securities and any expenditure other than 
expenditure which may under the provisioos of 
Section 10 of this Act be allowed for in computing 
the profits and gains of a business are not manage- 
ment expenses for the purposes of these rules; 
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{$%>) ‘life inearanoe baeioees’ meiuM life inaoranoe 
bosinees aa defined in clause (11) of Section 2 of 
the Insurance Act, 1938; 

(v) ‘securities' iAcludes stocks and shares. 

. 6. The profits and gains of any business of insurance other 
than life insurance shall he taken to be the balance of the profits 
disclosed by the annual accounts, copies of which are required 
under the Insurance Act, 1938, to be furnished to the Supenn- 
tendent of Insurance after adfusting such balance so as to excludo 
from it any expenditure other than expenditure which may 
under the provisions of Section 10 of this Act be allowed for in 
computing the profits and gains of a business. Profits and losses 
on the realisation of investments, and depreciation and apprecia* 
tion of the value of investments shall be dealt with as provided 
in rule 3 for the business of life insurance. 

7. The profits and gains of companies carrying on dividing 
society or assessment business shall be taken to be 15 percent, 
of the premium income of the previous year, or in. the case of 
non-resident companies 15 percent, of the British Indian pre> 

* tninm income of the previous year. 

8. The profits and gains of the British Indian branches of 
an insorance company not resident in British India, in the 
absence of more reliable data, may be deemed to be the 
proportion of the total world income of the company 
corresponding to the proportion which ita British Indian premiom 
income bears to its total preminm income. For the purpose of 
this role, the total world income of life insurance companies not 
resident in Britirii India whose profits are periodically ascertain- 
ed by actnarial venation shall be computed in the manner laid 
down in these roles for the oomputation of the profits and gains 
Of life insurance business carried on in British India. 

9. These rules apply to the assessment of the profits of any 
baaineaa of insurance carried on by a motnal inanranoe company. 



United Kingdom Excess Profits Tax. 

Extract from the English Finance Hct Mo. 2 of 1915. 

Qiarga of Ezooss Profits Duty. 

38. (1) There shsil be charged, levied, and paid on the 
amount by which the profits arising from any trade or business 
to which this part of this Act applies, in any accounting period 
which ended after the fourth day of August nineteen hundred 
and fourteen, and before the first day of July nineteen hundred 
and fifteen, exceeded, by more than two hundred pounds, the 
{Nre>war standard of profits as defined for the purposes of this 
Part of this Act, a duty (in this Act referred to as “excess profits 
duty") of an amount equal to fifty per cent, of that excess. 

(2) For the purposes of this Part of this Act the accounting 
period shall be taken to be the period for which the accounts of 
the trade or bi^siness have been made up, and where the accounts 
of any trade or business have not been made up for any definite 
period, or for the period for which they have been usually made 
up, or a year or more has elapsed without accounts being made 
np, shall be taken to be such period not being less than six 
months or more than a year ending on such a date as the 
Commissioners of Inland llevenue may determine. 

Where any accounting period is a period of less than a year 
this Section shall have effect as if there were substituted for two- 
hnndred pounds a proportionately reduced amount. 

(8) Where a person proves that in any accounting period, 
which ended after the fourth day of August nineteen bundted 
and fourteen, bis profits have not reached the point which in- 
volves liability to excess profits duty, or that he has sustained a 
loss in bis trade or business, be shall be entitled to repayment of 
such aipount paid by him as excess profits duty in respect of any 
previons accounting period, or to set off against any excess profits 
duty payable by him in respect of any succeeding accounting 
period, such an amount as will make the total amount of exoesa 
profits duty paid hy him during the whole pwiod accord with 
his profits or loaaes during that period. 
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TtadM and baainasaat to wliicli azcasa ptoiita duty 

39. The trades and businesses to which this Part of this Act 
applies are ail tn^es or businesses (whether continuously carried 
on or not) of any description carried on in the United Eing> 
dom, or owned or carried on in any other place by penoas. 
ordinarily resident in the United Kingdom, excepting — 

(a) husbandry in the United Kingdom ; and 
(5) offices or employments ; and 

(c) any profession the profits of which are dependent- 
mainly on the personal qnalifications of the person 
by whom the profession is carried on and in which 
no capital expenditure is required, or only capital 
expenditure of a comparatiyely small amount, 

but including the business of any person taking commissions in 
respect of any transactions or services rendered, and of any 
agent of any description (not being a commercial tritvelier, or 
an agent whose remuneration consists wholly of a fixed and 
•definite sum not depending on the amount of business done or 
any other contingency). 

Daturmination of profits and pr»>war standard. 

40. (1) The profits arising from any trade or business to 
which this Part of this Act applies shall be separately determin* 
-ed for the purpose of this Part of this Act, but shall be so 
determined on the same principles as the profits and gains of 
the trade or business are or would be determined for the purpose 
of income tax, subject to the modifications set out in the First 
Part of the Fourth Schedule to this Act and to any other pro* 
visions of this Act. 

(2) The pre-war standard of profits for the purposes of this 
Fart of tills Act shall, subject to the provisions of this Act, ba 
taken to be the amount of the profits arising' from the trade or 
bminessaon the avmage of any two of the three last pre-war 
trade years, to be selected by the tax-payer (in this Part of this 
Act referred to as the profits standard): Provided tiiat if itia 
■shown to the satisfaction of the Commisaionets of Ihlaad 
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Bex^nne that th«t frmoaitt wm less than the percentage utandatii 
AS hereinafter defined, the [n'e*war standard of profits shall be 
taken to be the percentage standard. 

The percentage standard shall, for the purposes of this 
Act, be taken to be an amonot equal to the statutory percentage 
on the capital of the trade or basiness as existing at the end of 
the last pre>war trade year, subject, however, to the provisions 
of this Act as to any alteration in the manner of calculating the 
percentage standard in special cases. 

The statutory percentage shall be six per cent, in the case 
of a trade or business carried on or owned by a company or other 
body corporate, and seven per cent, in the case of any other 
trade or business, subject, however, to the provisions of this Act 
as to the increase in that percentage in certain cases. 

The provisions contained in the Second Part of the Fourth 
Schedule to this Act shall have effect with respect to the com> 
putation of the profits of a pre-war trade year, and the provisions 
contained in the Third Part of the Fourth Schedule shall have 
effect with respect to the ascertainment of capital for the 
purposes of this Part of this Act. 

“The last pre-war trade year” means the year ending at the 
end of the last accounting period before the fifth- day of Angust 
nineteen hundred and fourteen, and “the three last pre-war 
trade years” means the three years ending at the three corres- 
ponding times. 

(S) Where it appears to the CommiBsioners of Inland 
Revenue, on the application of a taxpayer in any particular 
case, that any provisions of the Fourth Schedule to this Act 
should be modified in his case, owing to a change in the consti- 
tution of a partnership, or to the postponement or suspension, 
as a oonsequenec of the present war, of renewals or repairs, or 
to exceptional depreciation or obsolescence of assets employed 
in the trade or business dae to the present war, or to the neces- 
sity ih connection with the present war of providing plant 
whieh will not be wanted for the purposes of the trade or 
J;>osineB8 after the termination of the war, or to any other special 
circumstances specified in reeulations made hy the Treasury* 
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those Commissioners shall have power to allow soeh modifie4- 
tions of any of the provisions of that schednle as they thihic 
necessary in order to meet the particular case. 

If Ae Commissioners refnse, on any such application, to 
allow any modification, or if the applicant is dissatisfied with 
any modification allowed, the applicant may require the Com- 
missioners to refer the case to a Board of Beferees, to be appointed 
for the porposes of this Part of this Act by the Treasury, and 
and that Board shall consider any case so referred and have the 
same powers with respect thereto as the Commissioners have. 

Adjuatmsnt for increased or decreased capital. 

41. (1) Where capital has been increased daring the 
accounting period, a deduction shall be made from the profits 
of the accounting period at the statutory percentage per 
annum on the amount by which the capital has been in- 
creased, for the whole accounting period if the increased capital 
has been employed for the whole accounting period, and if the 
increased capital has been employed for part only of the 
* accounting period, for that part of the accounting period. 

(2) Where capital has been decreased during the accounting 
period, an addition shall be made to the profits of the accounting 
period at the statutory percentage per annum on the amount by 
which the capital has been so decreased, for the whole accounting 
period, and if the capital has been decreased for the whole 
accounting period, and if the capital has been decreased for part 
only of the accounting period, for that part of the aooonnting 
period. 

(8) For the porposes of this Section capital shall be taken to 
be increased or decreased, as the case may be, where the pre-war 
standard of profits is a profits standard, if the capital employed 
in the trade or business exceeds or is less than the average 
amount oi capital employed during the pre-war trade years or 
year by refmrenoe to which the profita standard bae been atnved 
at, and, where the pre-war i^ndard oi profits is a peceentege 
atandard, if the capital exceeds or is lees than the capiti^ ot^ 
which the pmroeittoge standard haa been ealoolated. 
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(4) Whdco any capital employed in a trade or business 
which was so employed for the first time^within three years 
before the first day of Augast, nineteen hundred and fourteen bos 
only commenced to be remunerative or fully remunerative in the 
accounting period, an amount equal to the statutory percentage, 
or where interest has been earned on the capital, but at a rate 
less than the statutory percentage, an amount which would bring 
the interest earned on the capital, up to the statutory per* 
centage^ as the case may be, shall be added to the profits 
standard. 

Reieianca to the Board of Referees of questions as to 
increase of percentages, &c. 

42. Where an application is made to the commissioners of 
Inland Revenue — 

( 1) For an increase of the statutory percentage as respects 

any class of trade or business, or for a calculation of 
the percentage standard in the case of any class of 
trade or business in which the amount of capital 
actually employed in the trade or business is, owing 
to the nature of the trade or business, small compared ' 
with the capital necessarily at stake for that trade or 
business, by reference to some factor other than the 
capital of the trade or business or to some additional 
factor : or 

(2) For an alteration of the pre-war standard of profits M 

respects capital employed for the purpose of the 
manufacture of war materials or for munitions woric 
and which could not be expected to be remunerative 
or wholly remunerative, except in time of war, in a 
business which has been wholly or mainly carried on 
for those purposes ; 

the Commissioners, unless they are of opinion that the applica- 
tion is frivolooB or vexations or relates to matters already decided 
by a Board of Referees, shall refer the case to a Board of 
Referees to be appointed for the purpose of this Part of this Act 
by the Trosury, and that Board shall deal with the caee, apd 
‘ may, by order, if they think fit, increase the statutory percentage 
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ox ^ter the pereeatage stoodaid for4h« daw of trade or baainaw 
the sabjeot of tbe order, or alter the pre-war standard of profita^ 
as the oa|W requires. 

On any such order being made, this Part of this Act shdl 
have effect as from the date named in the order as if the per- 
oentage or standard named in the order was substituted for the 
percentage or standard fixed by this Act; and where, in pursu- 
ance of any such order, the statutory percentage is increased 
or the percentage standard is altered as respects any class of 
trade or business, the statutory percentage shall be increased 
and the percentage standard shall be altered respectively for all 
purposes of this Part of this Act as respects any trade or bns in ew : 
belonging to that class. 

This Section shall apply to any sub-division of a trade or 
business based either on any special feature of the trade or 
business or on locality as it applies to a class of trade or business, 
in any case where the Board of Referees are of opinion that the 
sub-division can properly be dealt with separately. 

Excts minaral rights duty. 

*43. (1) Where the amount payable to any person as rent in 
respect of the right to work minerals or of any mineral way- 
leaves (in cases where the right to work the minerals and the 
mineral wayleaves are not part of tbe assets of any trade or 
business) varies according to the price of the minerals, and the 
amount so payable in respect of any working year ending on any 
date after the commencement of the present war (in this Section 
referred to as tbe accounting year) exceeds the pre-war standard 
-of that rent, tiiere shall be paid as an addition to any mineral 
rights duty payable or paid, either directly or by deduction, by 
reference to the amount of the rent paid in that working year, by 
that person (in this Section referred to as the person liable) an 
amount equal to fifty per cent, of that excess. 

* i 

(S) The pre-war standard of rent shall, for the purposes of 
this Section, be taken to beJHie average of any two of the three 
last iH«-war cent values, to be selected by the taxpayer, and in 
cases where tiie minends have not been wwked or tiiie wayleaves 
have not been let fhvooffhout the tturee years by referehOe to.,. 
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the three last pre-war rent values are to he oaloolated, or 
for any other reason there are no proper data for ascertaining 
the pre-war rent valaes, shall be taken to be such amonnt as 
may be fixed by tiie Commissioners of Inland Bevenne, having 
regard to the data afforded by the working and price of minerals 

in like circumstances, subject nevertheless to the same appeal as 
that to which the assessment of duty by the Commissioners is 
subject under Part 1 of the Finance (1909-10) Act, 1910. 

The pre war rent value shall, as respects each of the three 
years immediately preceding the first accounting year, be taken 
to be the sum to which the rent for the accounting year would 
amount if the rent, so far as variable according to price, wsre 
based on the average prices governing the payment of the rent 
in that year. 

(3) Any amount payable in any accounting year by the 
lessee of minerals or wayleaves to a superior lessor as rent in 
respect of the minerals or wayleaves shall be treated 8kS a de- 
duction from the amount payable to the lessee as rent for that 
year, and in computing the pre-war rent values a corresponding 
deduction shall be made on account of any such rent. 

(4) Any increment value duty payable annually under Section 
twenty -two of the Finance (1909-10) Act, 1910, shall, when paid, 
be treated as a deduction from the rent payable to any person in 
the year in which duty is paid, and a corresponding deduction 
shall be made in computing the pre-war standard with which tha 
rent for that year is to be compared. 

(5) Any duty payable under this Section shall be assessed 
by the Commissioners of Inland Revenue on the person liable, 
subject to the same appeal as that to which an assessment of 
duty by tiie Commissioners under Part I of the Finance 
(1909-10) Act, 1010, is subject, and shall be recoverable as e 
debt doe to His Majesty from that persoo. 

(6) Sub-section (3) of Section twenty of the Finance (1909- 
10} Act, 1910, shall extend so as to authorise particulars to be 
Inquired of any lease of minerals or wayleaves and as to the same 
paid or payable thereunder, and of such other particnlars as to 
(be miaarais or wayleaves as the CommissioaerB may require 
for the purpose o^tfais section. 
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(7) ExfnraaBioiu to whieh a special meaning is attached by 
Put I of the Finance (1909>10) Act, 1910, shall have the same 
mcMiing in this Section. 

Ratoma for purpose of Part III and penalty for tictitioas 
transactions. 

44. (1) The Commissioners of Inland Eevenae may, for the 
purposes of this Part of this Act, require any person engaged in 
any trade or business to which this Part of this Act applies, or 
who was BO engaged during any accounting period or pre>wsr 
trade year, to furnish them within two months after the require- 
ment for the return is made, with returns of the profits of the 
trade or business during the accoanting period or pre-war trade 
years and such other particulars in connection with the trade or 
business as the Commissioners may require. 

(2) It shall be the duty of every person chargeable to excess 
profits duty under this Part of this Act to give notice that he is 
chargeable to the Commissioners of Inland Revenue before the 
thirty-first day of January nineteen hundred and sixteen, and 
. it shall be the duty of the liquidator of every company which is 
being wound up at the time of the commencement of this Act 
or is wound op after the commencement of this Act, and is 
chargeable to excess profits doty, to give notice of the fact to the 
CommissionerB of Inland Revenue. 

If any person fiuls to furnish a proper return in accordance 
-with this Section or to comply with any requirement of the 
Commissioners undw this Section, or to give any notice required 
by this Section, he shall be liable on summary conviction to a 
fine not exceeding one .hundred pounds and to a further fine not 
exceeding ten pounds a day for every day during which the 
offence continues after conviction therefor. 

(8) A person shall not, for the purpose of avoiding the 
payment of excess profits doty, enter into any fictitious or arti- 
ficial transaction or cany ont any fictitious or artificial operation, 

if he has entered into any such transaction or, earned out 
any such operatioo before the commencement of this Act, shall 
' inform the CmnmissionerB ai Inland Revenne the natoxe^ 
ot the tzanaaetion or <^>eration. 
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If ftny penoa acts ia coatraveatioa of, or fuls to 
COQlply with, this provision, he shall be liable on snnimuy con- 
viction to a fine not exceeding one hundred pounds. 

Sttpttl^ental^rorlsioiu at to axcets profits duty. 

48. (1) The excess profits doty shall be assessed by the 
Commissioners of Inland Kevenne, and shall be payable at any 
time, not being less than two months, after it is assessed. 

The Commissioners may, in any case where they think 
fit, allow the dnty to be paid in instalments of such amount 
payable at such times as the Commissioners direct. 

(2) The duty may be assessed on any person for the 
time being owning or carrying on the trade or bnsiness or 
acting as agent for that person in carrying on the trade or 
business, or, where a trade or business has ceased, on the 
person who owned or carried on the trade or business or 
acted as agent in carrying on the trade or bnsiness imme- 
diately before the time at which the trade or business ceased 
and where there has been a change of ownership of the 
trade or business, the Commissioners of Inland Kevenne . 
may, if they think fit, take the accounting period as the 
period ending on the date on which the ownership has so 
changed and assess the duty on the person who owned or 
carried on the trade or business or acted as agent for the 
person carrying on the trade or business at that date. 

(3) The amount of duty payable shall be recoverable as a 
debt doe to His Majesty from the person on whom it is assessed 

Any such amount shall if it is less than fifty pounds be 
recovctable also summarily as a civil debt. 

(4) Where a company is wound up after the commence- 
ment of this Act, and before the first day of July, nineteen 
hundred and sixteen, and the company would be chargeable 
with excess profits duty if the provisions of this Act were oon- 
tixroed and extended to accounting periods ending before the first 
day of July, nineteen hundred and sixteen, it shall be th4 duty 
of the liquidator of the company to give notice to the Commis- 

^sioners of Inland Bevenue, and to set aside such sum out of the 
Assets Of the ccnnpany as appears to the Commieeionera of Inland 
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Bevenae to be SQffioient to provide for any snob exoasa profits 
duty as may become chargeable. 

(5> Any person who is dissatisfied with the amount of any 
ass^ment made upon him by the Commissioners of Inland 
Revenue under this Part of this Act may (except in cases where 
a special right of appeal is given under this Part of this Act) 
appeal to the general Commissioners for the division in which 
he is assessed, or to the special Commissioners, and those Com* 
missioners shall have power on any appeal, if they think fit, to 
summon witn^ses and examine them upon oath. 

The power under Sections twenty-one and twenty-two of 
the Income Tax Act, 1853, to require an appeal in Ireland to 
the special Commissioners to be reheard by the County Court 
Judge, or Chairman of quarter sessions, or Recorder, shall apply 
to an appeal in Ireland under this provision. 

Section fifty-nine of the Taxes Management Act, 1880 
(Which relate to the statement of a case on a point of law), 
ahall apply with the necessary modifications in the case of any 
.appeal to the general or special Commissioners under this 
Section, or of the rehearing of any such appeal in Ireland, and 
in the case of a reference to the Board of Referees under this 
Fart of this Act, as it applies in the case of appeals to the general 
or special Commissioners under the Income Tax Acts. 

(6) The duty assessed by the Commissioners of Inland 
Revenue shall be payable ncrtwithstanding any appeal under 
this Section except in cases where the Commissioners of Inland 
Revenue direct to the contrary, but the Commissioners shall 
make such repayments, if any, as are necessary to give effect to 
any deei^n on appeal as soon as possible after snch decision 
has been pven. 

(7) The Commissioners of Inland Revenue may make 
Tegulations with respect to the assessment and colleotion of the 
excess profits duty and the hewng of appeals under this Sec- 
tion, and may, by those r^^nlatioos, 'apply and adapt any enact- 
mente relating to the assessment and collection of income-tax, 
or the hearing of appeals ai to income-tax by^tiie general or . 
epe^ Commiwioners, which do otherwise apidy. 
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(8) All CommisBioaers and other persons employed for any 
purpose in connection with the assessment or collection of excess 
profits duty shall be subject to the same obligations as to secrecy 
with respect to excess profits duty as those persons are subject 
to with respect to income-tax, and any oath taken by any such 
person as to secrecy with respect to income-tax shall be deemed 
to extend also to secrecy with respect to excess profits duty. 


FOURTH SCHEDULE. 

Part I. 

Computation op Profits, 

1. The profits shall be taken to be the actual profits arising 
in the accounting period; and the principle of computing profits 
by reference to any other year or an average of years shall not 
be followed. 

2. The principle of the Income Tax Acts under which 
deductions are not allowed for interest on money borrowed 
for the purpose of the trade or business, or for rent, or 
royalties, or for other payments income tax on which is . 
collected at the source (not being payments of dividends or 
payments for the distribution of profits), and under which profits 
or gains arising from lands, tenements, or hereditaments forming 
part of the assets of the trade or business are excluded shall not 
be followed. 

3. Deductions for wear and tear or for any expenditure of a 
capital nature for renewals, or for the development of the trade 
or business or otherwise in respect of the trade or business, shall 
not be allowed except such as may be allowed under the 
Income Tax Acts, and if allowed shall be only of such amount 
as appears to the Commissioners of Inland Revenue to be 
reasonably and properly attributable to the year or accounting 
period. 

4. Deductions shall not be allowed on account of the liability 
to pay, or the payment of, income tax or excess profits duty, but 
a deduction shall be allowed (if not otherwise allowed by means 

^of the adoption of the principle of the Income Tax Acts) for any 
snm which has been isaid in respect of the profits on acconnt 
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any ^aesa pvofitB doty or gimilar doty imposed in any oonti^ 
cHii^e the United Kingdom. 

5. Any dednctionf allowed for the remnneration of direotoni, 
maniigers, and persons concerned in the management of the trade 
or hnsiness shall not, nnless the Commissioners of Inland Berenoe, 
owing to any 'special circamstances or to the fact that the 
remnneration of any managers or managing directors depends 
on the profits of the trade or hnsiness, otherwise direct, exceed 
the snms allowed for thc»e porposes in the last pre-war trade 
year or a proportionate part thereof as the case reqnires, and 
no dednction shall he allowed in respect of any transaction or 
operation of any nature, where it appears, or to the extent to 
which it appears, that the transaction or operation has artificially 
reduced tiie amount to he taken as the amount of the profits of 
the trade or bosioess tor the purposes of this Act. 

6. Where any company, either in its own name or that of a 
nominee, owns the whole of the ordinary capital of any other 
company carrying on the same trade or hnsiness or so much of 
that capital as under the general law a single shareholder can 

. legally own, the provisions of Put III of this Act as to excess 
(HTofits doty and the pre-war standard of profits shall apply as if 
that other company were a branch of the first-named company , 
and the profits of the two companies shall not be separately 
assessed. 

7. Where in the case of any trade or business — 

(a) the percentage standard is adopted as the pre-war 

standard of profits ; and 

(b) the net result of the trade or hnsineM daring the three 

last pre-war trade yeus has shown a loss ; and 

(e) any part of the profits has been applied in extinction 
of that loss ; 

tiien in estimating the profits the dednction shall he allowed 
equal to the amonnt of profits so applied. 

8. In estimatii^ the profits no aocoont dtall be taken of 
income received from invertments esOept in ttie eaead Uf*, 
aMnraaoe bnsinesses and bottnesses where the priaeipMl hnelneie 
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ooopisis of the making of inveftments. Where accoant is 
of any sooh income — 

(a) any Tariation in the value of any of those investments 
which appears to the Commissioners of Inland Re- 
venue not to be doe to a variation in profits 
also be taken into account; and 

(5) where the income has been derived from profits in 
respect of which any payment or repayment of excess 
profits doty has been made under this Act, such deduc- 
tion or addition shall be made in computing the profits 
as will msdce proper allowance for that payment or 
repayment of duty. 

9. In computing the total profits of a local authority from 
any trades or businesses carried on by that authority the total 
amount which is required to be raised by them, out of the rates 
or otherwise, for sinking fond purposes in connection with those 
trades or businesses shall be allowed as a deduction. 

10. In the case of societies registered under the Industrial . 

and Provident Societies Acts the excess profits doty shall be 
charged on the sum by which the profits per member for the 
accounting period surplus arising from transac- 

tions with members) exceed the like profits per member in the 
pre-war trade year or average of years taken as the basis of com- 
putation for the purpose of the pre-war standard of profits, 
multiplied by number of members in the accounting period. 

11. In the case of any contract extending beyond one 
accounting period from the date of its commencement to the com- 
pletion thereof and only partially performed in any accounting 
period there shall (unless the Commissioners of Inland Revenue, 
owing to any special circumstances, otherwise direct) be attributed 
to each of the accounting periods in which such contract was 
partially performed, such proportion of the entire profits or loss 
or estimated profits or loss in respect of the complete performanee 
of the xx}ntract as shall be properly attributable to such aoeount- 

^iug periods respectively, having regard to the extent to wfaioh 
the oenAmct was Darformed in such periods. 
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PART II. 

Prb-waa Stakdard. 

1. The profits of any pre-Rrar trade y^ shall be computed 
on the same principles and subject to the same provisions as the 
profits of the accounting period are computed. 

2 Where the accounting period for which the excess profits 
. duty is to be assessed is less than a year, the amount of the pre* 
war standard of profits shall be proportionately reduced. 

3. Where it is shown to the satisfaction of the Commis* 
sioners of Inland Bevenne in the case of any trade or business 
that the three last pre-war trade years have been years of 
abnormal depression, any four of the last six pre-war trade years 
may be snsbtituted for the purposes of the pre-war standard of 
profits for any two of the three last pre-war trade years. 

The three last pre-war trade years shall not be considered 
as years of abnormal depression unless the average profitd of 
those years have been at least twenty.five per cent, lower than 
the average profits of the preceding three years. 

.4. Where owing to the recent commencement of a trade or 
bnsiness there have not been three pre-war trade years, but there 
have been two pre-war trade years, the pre-war standard of 
profits shall be taken to be the amount of the profits arising 
from the trade or business on the average of those Hwo years or, 
at the option of the taxpayer, the profits arising from the trade 
or bnsiness during the last of those two years, and where there 
have not been two pre-war trade years, but there has been one 
pre-war trade year, the pre-war standard of profits shall be taken 
to be the fHcofits arising from the trade or business daring that 
year ; and where tbwe has not been one pre-wur bade year, the 
pre-war standard of profits shall be taken to be the statutory 
prercentage on the average amount of capital employed in the 
trade cn: business during the accounting period. 

Where the trade or business is an agency or business of a 
nature involving capital of a comparatively small amount the 
pre-war standard of ^r^ts shall be oompoted by refeeenoe to bie 
profits arising firom any bade, borineesi ofibe, employnient or , 
{oofesskm of any sort, whether liidtde to excess pio^ or 

t t - 
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ttoti oarried oa by the agent or other person before his new teade 
or bosinees commenced as if it was the same trade or business ; 
but only to the extent to which the income from the former trade, 
business, office, employment or profession has been diminished. 

5. Where since the commencement of the three last pre-war 
trade years a trade or business has changed ownership, the 
provisions of this Part of this Schedule shall apply as if a new 
trade or business had been commenced on the change of 
ownership, except in cases when the taxpayer makes an applica- 
tion that the provisions of Part III of this Act and this 
Schedule should apply as if the trade or business had not 
changed ownership, but in that case such modifications (if any) 
shall be made in the application of this Schedule as may be 
necessary to make the basis on which the profits standard is 
computed the same as that on which the profits of the accounting 
period are computed. 

6. It is hereby declared that, where any business or trade 
is confined to the management of any particular assets, but 
power exists to substitute other assets for those particular assets 
or any of them, such a substitution shall not be deemed, for the* 
purposes of Part III of this Act, to constitute a change of 
ownership of the business ; but, where any such substitution has 
been carried out by the sale of assets and the purchase of other 
assets, the capital of the trade or business shall be taken to be 
increased or decreased, as the case may be, only by the amount 
of the difference between the price of the assets purchased and 
the price obtained for the assets sold, and the capital representing 
the assets purchased shall be estimated on the same basis for all 
the purposes of Part III of this Act. 

Pakt III. 

Capital. 

1. The amount of the capital of a trade or business shall, so 
far as it does not consist of money, be taken to be — 

(a) so far as it consists of assets acquired by purchase, the 
price at which those assets were acquired, subject to any 
|ffoper deductions for wear and tear or replacement, or 
for u&i^d purchase money ; and 
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(b) 80 f«r u it consists of jassets being debts due to the trade 

<Mr bosiness, the nominal amount of those debts subject 
to any reduction which has been allowed in respect of 
those debts for income tax purposes ; and 

(c) BO far as it consists of any other assets which have not 

been acquired by purchase, the value of the assets at 
the time when they became assets of the teade or 
business, subject to any proper deductions for wear 
and tear or replacement. 

Nothing in this Part of this Schedule shall prevent accumulated 
profits employed in the bosiness being treated as capital. 

2. Any capital the income on which is not taken into 
account for the purposes of Part I of this Schedule, and any 
borrowed money or debts, shall be deducted in computing the 
amount of capital for the purposes of Part III of this Act. 

3. Where any asset has been paid for otherwise than in 
cash, the cost price of that asset shall be taken to be the value of 
the consideration at the time the asset was acquired, but where 
a trade or business has been converted into a company and the 
shares in the company are wholly or mainly held by the person 
who was owner of the trade or bosiness, no value shall be 
attached to those shares so far as they are represented by 
goodwill or otherwise than by material assets of the company 
unless the Commissioners of Inland Bevenue in special 
circumstances otherwise direct. Patents and secret processes 
ahall be deemed to be material assets. 
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SUBJECT INDEX FOR PART I 


Paobs. 

Aooouatliig, pwiod, accnuLl of ptofita dniipg ... iff 

— period, definition af ... 24 

—period, determination of ... 29,30 

Aot, when may have retrospective effect ... 24 

Addittoa, of allowance for depreciation, principle 

not to be followed B. 2 (1) ... 26& 

Advaiice, made without security and not bearing 

interest, not investment ... 270* 

Advwatura, what is ... 39 

Adjuatmant, of chargeable accounting period in the 

hands of the Central Board of Bevenne ... I5L 

— of profits of completed contract, when finally ascertained 281 

— of Eicess Profits and deficiency of principal and 

subsidiary companies ... 147 

— of profit or loss in case of contracts extending 

beyond accounting period . . 280,281 

— of chargeable accounting period of principal and , 

subsidiary companies ... 151 

Aggregate, amount, in post of ... 122 

Agzicultuxe, if includes forestry ... 89 

Agrlculturial, income, what is ... 88,89 

— income, if agricultural income what is not ... 90 

Aga of Section 18, limited ... 227 

AUowanoa, of dednction, as under Section 10 I.T. Act 260,261 
—in oomputing profits during chargeable accounting period 252 

—of deduction, under United Kingdom, how far E. P. 

' Tax purposes ... 261 

— for loss in business when to be allowed ... 266 

—of Excess Profits Tax for assessment to Income-tax 

pnrpoaes Section 12 ... 167 

Amalganatton, of business Section 8 (4) ... 130 

—what is ... 139,140 

—apportionment of profits and losses, on a. 181 

—of more than one boainess, illustration of ... 140^4b 

— oomputarion of capital employed in busiUMS, 

teiidting from ... 140 
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Paobs. 

AaaalqaTnRftOM oue, date oi oommeaoement of bneiaeu, 

what is ... 140 

—change effect of ...180,181 * 

^Amaadmaat, of preamble to Excess Profits Tax Act, 140 ‘iO 
Amount, of relief, under Section 11 dedoetihle ... 168 


Annuity, receipt of, by Ely. Company carrying on 

business ... 48 

Any, proceedings in Section 16, meaning of ... 205 

Appeals, provisions as to Section 17 ... 213,213 

— regulation of the United Kingdom relating to ... 214,215 

Appeal, to be to an independent anthority, proposal 
' as to ... 225 


— tribunal to bear to be set op 
— to Boards of Reference in caM of modification, lies 
under English law 

— to se<»nd 
— to Commissioner 


225 

lai 

224 

224 


Appellate, Assistant Commissioners and Assistant 

Commissioners of Excess Profits Tax ... 710,31 

— to Board of Referees in case of modifioatiori none 
* lies under Indian law ... 13I 

— Assistant Commissioner, definition of ... 24 


Applicability, of Act to part only of business. Rule 6. 
• Schedule II 

— and utility of Section 22 . 

— of Section 24. conditions precedent to 

— of E. P. T, Act to every business 

— of Act to Insurance Bnsiness 

— oi lncome>tax law under Section IS 

— of accounts of assessee, production of rales rs to 

— of Seebon 15 

— oi Section 24 (2) 1. lax Act, 1922 not allowed 


292 

242 

245 

174 

96 

177,178 

178 

185,186 

266 


Apidtea ttoa , for determination of matter by tb« 
Boud of Referees emential 

—of Act. Section 5 

ApportiQiuBWBt, of {Rofita, then necessary B. ]. 
T-of l os ses when necessary 
— cf profits how to be made 
— wlMn nsoeaaaxy 


**s 


• as 


117 

93 

958 

968 

958 

sar 
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iUtiiicial, transactions, dealt with by Section 10 ... 153 

—and business transactions, not recognized for B. 

P. Tai purposes ... isg 

— and business transactions provisions as to mandatory 15% 

— and fictitious operations, what are ... 155 

— and fictitious operations, what are instances of ... 158,158 
—or fietitions transactions, nnll and void, for E. P. 

Tax purposes 160 

— and fictitious operations prohibited by Section 10 ... 158 

Azrangemant, reciprocal 241 

Aasasammat— to E. P. Tax return of profits for 

purposes of ... 175 * 

—to E. P. Tax Section 14 ... 180,181 

—to B. P. Tax, machinery of. starts with Section 13 ... 173 

— to E. P. Tax, notice of Section 13 . 172,173 

AsMts, acquired by parohase price, computation of, 

qnestioD as to one of fact ... 284 

—being debts, recoverable by ^>erson carrying on business 284 
— acquired by purchase price, computation of ... 283,284 


AasMSM, inconvenience of, to be kept in view in the 


matter of production of accounts ... 1^8 

Aw«m, or reassess, interpretation of as in Section 34 

Income-tax Act ...201;202 


AsaiataBt. Commissioner's discretion to compound ... 248 

— Commissioner's discretion to stay proceedings ... 248 

AttandaBCa, under Section 23 (2) may be in person 

or by representation under Sect on Cl ... 243 

Auotionaar. valuer and estate agent, a profession, business of 46 
Awarage — amonat of capital, definition of ... 24 

— amount of capital employed in business (not consist- 
ing of money) computation of. Rule as to Schedule 
ll R. I ... 282.283 

Banking boainesa, income from investments, B. 4(S) 

profits assessable ... 267,2t>S 

Ban nft o ial owner of Investments ... *^'^2 

Bast of judgment, interprsiation of, under Section 14 *. 183 

KrtUali Ckyranunant, securities an investments ... *27p 

‘Body corporate’ need in English Isw for company ... 153 

'Voaidof Belerae, diseretioa to fix greater amount ... 118 
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Board of B^ereeB, definition of 
— of Baferees, oonstitntion of 
—of Beferees, oonstitation of 
Bocxowvd, capital, relief as to interest when allow* 
able 

— capital, oompatation of 

Boilding, eret^ed daring period of war, special 
treatment of 


Paobs. 

24* 

71,72,78 

92 

...274,276 

272 

282 


— oeaeed to be reqatrsd for parposes of business. 


Bole 10, Schedale I ... 281 

Bnidan, of proof, as to sofficient cause ... 210 

Bnsinaaa, meaning and interpretation of ... 34,.8S 

— definition of, wider than that in the 1919 Act ... 83 

— definition of wider whether exhaastire ... 38 

— separate, of profits of foreigner ... 103 

— definition ol, looseness does not jnstify introduction 

of dissimilar matter ... 36 


— carried on by company, directors whereof have 


controlling interest ...275,276 

— Aiegative portion of the definition of, excludes pro* 

fession ... 44,45 

— control of ... 101 

— of letting oat of property on hire income from, pro* 

• fits assessable, Bale 1 (4) ... 268 

—what is ... 40,41 

— definition of ... 24,26 

•—import of ... 39,40 

— financing of litigation is basiness ... 40 

*Bu aia aaa* import of in Section 12(1) ... 171 

Bnainnaa of shipping. Bole 4 Schedule II ... 288,280 

» — oi aactioneer, raloer and estate agent a profession ... 46 

— what is not ... 41,43 


Caide, breeding, in pari of residence by barrister is 

not bnsiness ... 42 

Carnring, forward ot deficiency ••• 

* Cwnlxal Bbaod. of Bereone, power to grant rdiaf in 

• dpemal eases, Section 26 ...2t9»250 


Bevenne, to adjasi the cbarj^able aeeomtdBg padod 
of prioetfidl and tnlnfidiary eompaiiias 


Iff 
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Paobs. 

• doBtlral QownmMit, power of, to make rales ... 71,78 

♦-of Rarenoe, power of to make rales ... 266 

Chuig*. to be ignored, in cases of amalgamation ... 139 

— contemplated by Section 8(2) ... 137,138 

Cliazgod. levied and paid import of ... 75 

— to be ignored in cases of condition as to 139 

— in ownership of basiness, effect of ... j28 

-in the person carrying on the concrete instance of ...129, 130 
— in the person carrying on the basiness when to be 

disregarded ... 129 

Chazitablo, institation, income of basiness carried 

on by ... 80,81 

ChurgMbln, acconnting period, definition of ... 25 

- accounting period, definition of alteration in by 

Select Committee ... 50 

— accounting period not the same as accounting 

period . . . *261 ,262 

—•accounting period of principal and subsidiary com- 
panies, adjustment of ... 1.51 

Coal, extraction and sale of, i.s business 4i 

Colliery, income from, is business ... 40 

— agent, speculation by, may be basiness ... 41 

Commiaatoner, (xiwer of to act xiio motn in revision , 

under Section 19 ... •>•29 

— definition of ... 25 

CommeiioemeBt of business, date of, in case of 

transfer ... 141 

— of boaineas, a matter of cardinal importance .. Ill 

-of boaineas date of, what is ... Ill 

—of business, date of, moat important ... 140 

—of businaaa, question of date of, one of fact ... Ill 

Company— reaidenoe of how determined .*• 149 

— definition of ••• 95 

— definition of, the same as in Income-tax Act ... 51 

-juristic existence of 58 

- company if an mveaiment company, quealion one • ^ 

of fact ••• 988 

^aiid.Aciii» dktiiicttoa betq(eaa -<• 68,64 
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P^ass. 

CSompaiiy incorporated, owning and letting OQt propeify * 
is not bosiness ... 42, 4^ 

— a separate person ... 58 

— reeidenoe of, test ... 149 

— registration of ... 52,58 

— may carry o.n profession ... 46 

>-diBtribatiog rents and profits of property share 

holders not carrying on bosiness ... 41 

— definition of, as in Companies Act, 1918 ... 51,88 

CompaniM, a member, first owning directly 
ordinary share capital of. second Bale as to K. 1 
Sehedale III ... 293 

— holding capital throngh other companies. Boles as 

i£\ JJJ . . . 293^293 

Commerce, what is ... 88 

Compounding of offence. Section 25(3) ... 247 

Compensation, for cancellation of contract profits 

assessable ... 265 

Computation, of standard profits, importaoce, of, 

continuance or diseontinnonce of business ... 129 

— of profits of business to be separate, B. 1 ... 257 

—of profits of business during standard periods, 

Schedule I B. S. ... 264 

* — of average amount of capital ... 82 

Controlling, interest, meaning of ...114,115 

— interest of sbare-hcdders ... 277 

— interest of director ... 277 

Concern, what is ... 89 

Contracta, held to be carrying on boainess ... 46 

Condition, precedent, notice to assessing officer ... 129 

— precedent, for doable taxation relief being availaUe 

in cases of Indian atatea .„ 164 

Conditiona, precedent to applicability of Section 24 245 

Contxcd, of business, the teat of a company and 

residei)ce ... 149 

— qpeation o4, ajonected witii carrying on of WineM... 109 
<^aeetion of, oonneoted with residence ... 108 

—of boatncas, meaning of 101 » 19 Sf]i)V 
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PAOttS. 

Obnirast, betweao Section 62 Income-tax Act and 
^ Section 24 E. P. T. Act . . . 245 

Conoauioa, in favour of certain bnsiness ... 141,142 

OonceolnMiit, of income, cases of ... 2l0 < 

Copy, of assessment under Section 14. to be fur- 

nished is2 

ConaidoMtiona, on applying Section 26 ( 1 ) ... 252 

Coats, of damages snffered daring the accounting 

period, deductions ailowabie 266 

Czaditor money-iendar. taking over of debtor's pro- 
perty by ... 41 

Czimiaal, liability, taken away from Section :0 ... 153 

— prosecution, provisions as to replaced by penalty . 150 

Daily, income f>om, if agricultural ... 89,90 

Damagoa, for breach of contr.ict, profit of the 

period during which paid ... 266 

Data, in case of Excess Profits Tax, end of charge- 
able accounring period 286 

— when Excess Process Tax to be treated as debt ... 286 

— when Income-tax A Excess Profits Tax become due 286 
Daath of i>er8on, whose profits of business are 

sought to be assessted to Excess l^fits Tax 
Section 14 (li ... 184,, 

Dabt, meaning of ... 285 

— (or Excess l^fits assessable deductible, Hale, 2 (2) ... 285 

Dadnetioa, on socount of income-tax super-tax or 

Excess Profits Tax not allowed. Hole 6 ... 275 

— wrongly allowed, not a case of escaping assessment 197,198 
—in respect of remuneration paid to Managing Agent, 

Rnie as to Role 8 ... 278 

—of borrowed money and debts Rule as to Role 2 

Sohednle 11 ... 284 

D^nlt. in delivering return or statement, punish- 
ment (<», Section 23 ... 242 

Oafioiattey c4 p»tfits, qnesUon of, to be considered *. 

first in every ebargoable accounting period ... ?12l] 

~4o be ^ated in the rehtrn under Section ] 3 ... 171 

*-of {Kollte, dapoads on profile ■ ■ ■ 5t 
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D^iCBHoy of profits ... 86 

— ia one bouness, if oin be set off sgainet profit, in nnoihet 148 
-—ci prc^te carrying over of. under Section 8 (7) ... 149 

— also to be determined ... 189 

—-when there is a ... 191 

—relief under Section 7, effect of ... 171 

—of profits, definition of. follows English Law ... 5S 

—of profits, to be jndged by comparison with standard 

profits ... 189 

—of profits, relief in Section 7, respect of ... 119 

—of profits, what is . 119,120 

Da&aite, information, in conseqoence of, interpretation 

and subetittttion ... 168 

Dniinitiona, of particnlar Act, not to be imported 

into another enactment ... 97 

Dnlibnrate, harden of proof as to ... 210 

Dnaominatioas, of varioos interconnected com- 
panies Role 2 (b) ... 294,295 

Dapraciation, to be calculated on ‘'written down 
* valae" basis ... 865 

— allowance, carrying forward of, not allowed Role 3 (1) 267 

Dizactos. definition of ... 26 

•— remnnention, exclnaion of ...277,278 

— definition of. as given in Companies Act ... 55,56 

— incindes person occupying the position of ... 56 

Diaczation — of Excess Profits Tax Officer, in case of 

transfer, in and when amalgamation is to be disregarded 131 
— of Asaistant Commissioner to stay proceedings ... 248 

— of Boayrd of Referees, to fix greakar amount ... 118 

- of Excess Profits Tax Officer as to ai^tortionment ... 281 

Dtocovary, interpretations of ... 188,169 

Dividand, debenture is ... 58 

— accumolated profits dutributed on liqoidatioD, whan aM 68 
— definituin of, adopted from Income-tax Art, 1922 ... 56, 5f 

— dffioition of ... 26 

JDoidbia, taxation, jpciocifie of, avoidiiif of 168 

— iaxatioa relief in cases of Domiaioos • 168 
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Law, not copied in Section 10 
KlUIttiiy, further by Cummisstoner within scope of 
Section 19 

— in Section 19, interpretation of 
Equity, in the enactment of Section 9 (10) 

Bsoapod. interpretations of 
‘Swury b n ain o aa’ in Section o, import of 
Eirrswa. fVoifts Tax, nature Sc scope of 
— Profits Tax Ofticers,' duty, to refer, application to 
Board 

— Profits Tax Act, 1940, preamble of 
— Profits Tajf Act, 1940, extent of 
— l*rofits Tax Act, not defined by the Act 
— Profits Tax. objection raised to, in India 
—Profits Tax Act, 1940, contents of 
—Profits Tax. not a new tax 
— ProfiU Tax Act, 1940, date of enforcement of 
—Profits Tax, charge of Section 4 
—Profits Tax Act. 1940 title of 
—Profits Tax Act, 1940, preamble, amendment of 
— Protila Tax Act, object of 
— Pfofita Tax, principles of 

— ProfilaTax payable in respect of business in TJ. K. 
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Ezoms, Piofite Tax Officer, of definition, ... 26 * 

— Prafita Tax, history of, in Unit«) Kingdom ... lO-lQ 

-^Profits Tax, and Excess Profits Duty under I9l9 

Act, distinction between ... 14<I6 

— Profits Tax, imposition of, jnstified ... 1 

• — Profits Duty repaid, profits aasessabls to Income-tax 124,125 
— Profits Dnty Officer, duty of, to allow concession ... 142 

— Profits Tax, not a tax on person ■ ■ . 128 

—Profits Tax, measure of ... 10 

Profits Tax anthorities, enumeration of ... 70,71 

— Profits tax. History of in India ... l.'l-ld 

— Profits tax, in effect a tax on business ... 126 

— Prafita Tax Officer, discretion of as to notice under 

Section 13 ... 174 

Execaton — may carry on trade ... 40 

Exception — to role of law as to Excess Profits Tax ... 128-129 

Exnmphon, of Insurance Business income from 

liability to Excess Profits Tax ... 96 

— Vhere profits depend on personal qualification ... 22 

^ — from Excess Profits Tax, basis of ... 21 

— from Excess Profits Tax, English Law ... 20-21 

l^planation, of K. o. Schedule 111 ... 297 

— to Section lO. interpretation ... ItiO 

FalM statement, wilful, covered by Section 24 245 

— nnder Section 24 ... 244 

—in any verification an offence 245 

—deliberately made alone is punishable ... 246 

Fate* dsmlarntion, under Section 24 ... 244 


•Finance Act. United Kingdom, taw and Section 10 
distinction bmwten 


Fixed sate, deTioition of 
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Fxactioa, owning of, in a aerie* rule as R. 5, 

Schedule 111 _ ^ 296, 297 

—owning by first owner, though intermediary rule 

aa to. R. 6 Schedule 111 ...597,298 

Qov«mjn«iit ••curitiea, holdings investments ... 47 

— purohase and sale of is business ... 41 

Cfacoup of subsidiary companies to be treated as one unit 14tf 
Win, letting out of property on R. 4 (4) ... 271 

Holding of fractions by one owner in a series rule 

as to R. 4, Schedule 111 ...296,296 

— company, making investments, carrying on business 4T 

Houm ptoperty, owning and letting of on rent not 

business ... S6 

HotM-racn club, may be carrying on biuioess ... 41 

la utiaiiad, interpretation of 206,207 

— interpretation of the same as under Income tax Act 

Section 28 ... 206,207 

Itolated txaxtaaction —if and when exempt ... 86,87 

lUuatratioii, of U. 5 Schedule III ... 297 

—of R. 6 ... *275 

— of R. 3 Schedule 1 1 1 ... 295. 

— of R. 6 Schedule 111 ... 298 

—of R. 1 Schedule 111 ... ^94 

— of the increase or decrease in profits aud capital ... 291, 292 

— of the even rate of accrual ... 290,291 

Impriaonmant. if necessary to be inflicted under 

Section 24 ... 246 


laadvartanca, not coverved by Section 24 

laconw, definition of 

—for E. P. T. basis af computation of 

— what is 00,61 

— from investment, profits assesssble, extent of R. 4 ... 

— ddfioition of, taken from F. T. Act 
— rrf caMtisl and non-recurring nature 
Xaooai«>tax — and E. P. Tax allieil taxes *» ■■■ 

— proftto may be utiiixed for E, F. Tax purposes R. 1 * 

*~dediiotions to be taken into aocount 

pfOTiuoni, to iH^ply 
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lacUaa SfaiM, or I>ommion donble taxktion relief, 

eTmilAbla ia casee of ... 16^,165 

Inloniuitioii, for Inoome-tex may be used for £. P. 

Tax patposes ... 241 

'laajMCting Asaietiiig Commissioner, definitioo of ... 26 

lasoiiicleiit. relief provisioas of Section 26 applicable 262 
Insuraaoe, money, investment of ... 40 

— money, is basinesa ... 40 

* — Agent, if carrying on a profession ... 2?*23 

— bnsiness, income received from investments profits 

assessable B. 4 (J) ... 267,268 

InstBacro, of separate computation ... 260 

lateatiaiii of legisiatnre, in enacting Section 9 (9) ... 152 

Intex-coBiiactoci. import of ... 145 

— oompanies. illnstration of ... 145 

— companies (Section 9) ... 143,144 

IntszMt, dedoctible, on borrowed capital restriction on... 272 

— fiednctible on cases of restriction ... 272 

— on securities ... 63,K6 

— on arrears of rent of land used for agriculture purpoeen 90 

fBtemitfcknte. ff/dstraiibas ... 2ff6 

[vtexpxatatiOB. of tertas, used in Boies and notifications 28 

— of words and phrases ... 281 

—of wolds and phrases 170,211,212 

— of words and phrases ... 282 

— <rf words and phrases ... 122,123 

— of words and phrases ... ®05 

—of words and phnsw ... 182,184 

—of words, and pbrasea, ... UMiHl 

—of words and phrases ... 114 

—id words and phrases ... 182 

—of words and phrases ... tOO 

—of words^aad phrases ... 117 

evords aad {diraaes ... 

avast aiaat. hensTurial osrasn of 
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' iwm&tmmnt holding of, inoome from, when profits 

MBOssable Knle 4 (2; ,..267,2«8 

•—British Government secoritiee are ... 47,48 

— vrtr loan holdings are ,, 47,48 * 

— income received under deduction of tax ... 269 

— in B. 3, Bchedul 211, meaning of ... 288 

— income from how far profits assessable ... 267 * 

- to form part of profits 2C9 

Jouxnaliet, exercise of a profession 45 

— and Editor, if carrying on a profession ... 23 

Juristic {jertton, included in the term person ... 64 * 

Joist business or partnership cases of, covered by 

Section 14 (H) ... jq 4 

Logacios, purchase of, by money-lender, through 

Court IS not business ^.2 

L«tting-out on rent, of jute press is business ... 41 

Limit of tima. as to accounts to be called ... 179,180 

Limitation for notice under Section l:t sixty days ... 174 

—for taking action under S. 15 ... jgg 

on power of Coimnissioners under Section 19 ... 230,231 

Lumpaum [mid in lieu of annual sum, profits a.ssessable 265 ' 

Local authorities, income of 82 

'Lom', definition of ... 2 % 

liOaa and Profits, manner of computation, the same 122 
— are relative terras ... 64 

Loss, what IS 122 

—incurred on construction of building, computation of 281,282 
Manufachira. what m ... 38 

Haans' and 'Includas' distinction between .?. 28 

— interpretation of ... 28,29 * 

Modification in computation of capital by Excess 

Profita Tax Officer ... 131 

Monnydandat. porchasmg legacies is not business 42 

•-business, income from investments, profits assessable 267,268 , 
—not reqniiod for business to be left out of computa- , - 
tion Btila 3 Schedule 11 286,2^^ 

vr-pordiasiDg and selling of shares by, is not businesst.. 42 
—not re^ak^. import of 
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M i n i B i B in amount of stoadard profita, Rs. 86,000 ... l\&* 

Miftakn, not covered by Section 24 ... 246 

MiBundvxstandinQ, not covered by Section 24 ... 246 

Mutual. Booieties, cannot be eaid to carry on trade ... 37 

National Defence Contribntion equal to Excesa Profits 

Tax for double taxation relief purposes ... 166 

Now businasB, supposed to have been set up, on 

transfer of business ... 112 

— person setting up, if entitled to pre-war standard ... 138 

— what are ... ig,^ 

Now provisions of Section W, Excess Profits Tax Act, 

1940 and those of English law nnder Finance Act, 

1915. difference between ...132,183 

Nbn-rosidontB, quegciao of. as to liability to Excess 

Profits Tax ... 97,9S 

Notice, under Section 13, to be in prescribed form ... 176 

— a condition precedent to taking of proceedings 

nnder Section 16 , , . 199.200 

—calling for return, not sent by registered post, coo- 
• vicCion bad 243 

— nnder Section ISiSi power to issue, may be exercised 

after submission of return ... J79 

^ — in writing, a condition precedent to exercise of option 

under Section 8 (2) ... igg 

— under Section 13 (2) power income-tax law on the 

point applicable ... ]79 

— to Assessing Office^, the condition precedent, in case 

of selection as to old business ... 129 

—under Section 15 to be treated as one under Section 13 202 

— for asseesment to P. T. general, not naoeaaary ... 17B 

— of assesameni to E, p.T under Seotioa 18 ... 172 

— persons competent to give ... 138 

— oonteotaof ... 199 

— ander Section 8 to be given to E. P. T. Officers ... 129 

— t(M»>sic|tax law relating to, applicable ... 200,201 

Pbfwt See^n 2618) (c) ... 255 

-of R. 4 Schedule It ... 289 

->of Scctioii 26 {2} («0 ... 
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Ob|«ct of proviso to R. 9 
—of R. 10 

—of change of date from December, ]938 to 
Jnly 19»8 
—of R. 8 

Ofianca under Section 24, punishment for 
— when committed 

—under Section 24, different from one under Section 23 
“Under Section 23 Sc Section 24 two distinct offences 
Otherwise directs in li. 9 meaning of 
Old A Nevf lew, as to succession and amalgamation, 
English and Indian, distinction between 
One business, two shops at different business, 
whether are 

Option, to a business started after 3 1-3. 19,36 
Order, prejudicial to assessec, instances and interpreta- 
tion of 

— that may be passed on appeal 
—enhancing asaeasment may be passed on appeal 
Ordinary share capital of one company defined, Section 
“Share capital of one company owned by another 
method of determination Section 9 (7; of 
Ownership, in Section 9 meaning ‘Beneficial 
ownership" 

— meaning of in Section 9 

Owner, in a scries, holding of rule as to R. 3 Schedule 1 
Partners, on dissolution, may still carry on business ... 
Payable, in Section 12 (1) (a), means also paid 
Penal Clause in Section 10. proposal to dispense with 
droppfsd, reason for 
Penalty, fixing of maximum limit of 
— under Section 16, conditions precedent to infliction of 
—reduction to one half of Excess Profits Tax 
provisions under Section 10 

—under Seolioa 16 levying of, in appeal by Assistant , 
Commissioner 

—in case artifioisl or bosmros traosaotions 
^ Benson 10 i2) 
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253,254 
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133,134 
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40 
170 

157 
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PMMlty, voder Section IS when applioeble ... 204 . 

— amoont of 210.21^ 

— under Section 16 may also bs levied by Commissioner 206 
under Section 16 ... 202,203 

Panmi, jaristic, included in the term ... 64 

— aesessable, qnestion of not free from difficulty ... 184 

— assessable, question of ... 188,184 

— definition of, taken from Income-tax Act ... 64 

•—includes a juriatio person ... 64 

— definition of ... 26 

Power, of Commissioner, as to enquiry under Section 19 230 

— ^to frame roles rests in Central Board of Revenue ... 256 

— to compound when may be exercised ... 247 

— cd E. P. T. Officer to call for documents or accounts... 177,178 
Praacrlbod, means prescribed nnder rules ... 65 

— definition of ... 27 

Pxw.war, standard, may be effected by amalgamation 

(Ebusiness ... I3l 

Plica, of asset not paid in cash actnal consideration 
. to be treated as prioe . . . 284 

Ariacipal, and subsidiary companim adjustment of 

the chargeable acoonnting period of ... 151 

~and subsidiary, computation of capital employed in 

basiness ... 150 

— company, must be resident of British India ... 145 

— of Rule 4, Schedule 11, a reasonable one ... 2B9 

■—of Section 7 ... '21 

— underlying the provisions of Section 8 .. I3l,l32 

—•and sabsidiary company, of R. 4 (3) ... 268 

— and sabsidiary company, illostr a ti o n of ... l65 

Principlv. of Section 8 UK change to be ignored 162 

—company and subsidiary company use of the terms 

in Section 9 ••• 1^ 

— of relief noder Section 1 1 stated .. .162,163 

— of set o^, applicalHlity to Exceas Profits l%x .*• 1^2 

— gspetai relating to cdiaog* in the pwSoa eanyhiig on 

trade or business ••• *24 

—of oompotliim profits, B. 1 
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Pages. 

Principal, goyerning the provisions relating to inter- 


connected companies ... 146,147 

Proocediags, in appeal and provision, inclnded under 

Section 16 ... 206 

— embraces all proceedings ... 206 

— liable to revision 222 

— under Section IS, initiation of ... 18S'* 


— for offences under Sections 23 and 24, to be started 

at the instance of Inspecting Assistant Commissioner 246 
Procadurc, at the bearing of appeal governed by Bales 224 


Production, of accounts and documents, not>ee for, * 

Section l3,2) ...172,173 

ProfoMion, comprehensive, definition of ... 45 

— income of, exempted under English Law 20,21 

— may be carried on by a company ... 46 

Profits, made in Burma when not to be included in 

Standard Profits ... 116 


— addition to reserve fund, out of profits, are 
— compensation and damage, when amount to 
— increase or decrease of amounting to increase or 
decrease in capital 

— of Executor on completion of contract, entered into 
by deceased are 

— for K. P. Tax purposes, to be computed on Income- 
tax principles 
— acquiring concession are 
— standard, computation of 
— eacapiog assessment. Section 16 
— of part of bosiness, liability of 
— in Section 12(2) import of 

— out of oontract for delivery of goods, time of accrual 
of 

—not enough to absorb the entire deficiency > unabsorb- 
ed pari io be carried forward 
d^ntlion of 

~ooinpetn^n paid Iqr Government for carrying 
^ ontcada under restraint 
oo^putation of 
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Pxi^its, of standard pariod, dsiarmination of ... 46 

— meaning of ... 312 

— rate of acoroal ot, for parpoaes of eompotation of 
* capital Kale 5. Schedole 11 ...289,2^ 

— oat of fooding arrangements ... 113 

, — oompensatioo for canoellation of contract, is ... 113 

— liable to assessment to tax ander Section l4 ... 183 

— of a retiring proprietor, made in the coarse of rea* 

lisation of trading stock are ... 113 

— ^from trade or bosiness trhat are ... 113 

« 

Proof, necessary of continatng offence to confer jaris- 

dietion ... 244 

Propazty. held under trust 76, 77, 78 

Proaaeatioa, under Section 24 to be launched in 

ewoos cases ... 247 

— on same facts, not allowed, if penalty already im- 
posed Section 25(2} ... 243 

PrwTioaa, chargeable acconnttng period ... 123 

Proviso, 2 to Section 6 , when applicable ... I iO 

— to Bde 9, object of ... 281 

* Pablishwr of a jonrnal, not carrying on profession ... 45,46 

Poniahnumt for offence under Section 24 ... 246 

Aaaaoauble canse. a question of fact ... 243 

— <^>portanity. allied to sufficient cause under Section 

27 Ineome-taz Act ...210,209 

— opporinnity. interpretation of ... 232 

Booipcocity, eaaential In the matter of double tax*- 

tkm relief ^ 104 

Baouzxing, 6 ne for continuing offence, under Sec* 

• tion 23 illegal 244 

Raliaf, in spedal cases, power of Central Board 

Hevenue to grant Sedioo 26 249 

— ^in respect of deScieney ... 1 10,120 

—I 7 way of repay maot or set off ,,. 110.120 

*^in cases 4>f d^iency, principle of ... 121 

•-em*easeB of double taxsUon Section 11 ... 169,161 

*R a Hqtoa s. or dbaritafals porpose, import of 79.89 

B— aittnacn, bant adopted in standasd psrini ... , « 26jr 
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SAp&ynittiit o[ Bxcess Profits Duty on revision , 

profits assessable to Income-tax ... 125 

—interpretation of ... 323 

'Require*, in Section 13. meaning of 174 

'Require’, meaning of ... 179 

Reeidente, qaestioa of, as to liability to Excess 
Profits Tax ... 

Retrospective effect, when may an Act have ... 24 

Return, made in Section 1C. meaning of ... 211,212 

—making of, in case of pa-tnership ... 176 

Revised, return, filing of. effect ... 24§ 

Revision power of, under Section 33 Income-tax Act 

similar ... 228 

— power of Commissioner as to Section 19 ...227,228 

— {wwer of under Section 19, discretionary ... 229 

Royed, rent, interes’., advances as loan to be dis- 
regarded in computing profits ... 148 

Royalty, receipt of. by company, is business ... 40 

Rule. in case of contracts extending beyond account- 
ing period Utile U ... 280 

Rules as to, to l>e framed by Central Government ... 73 

Rule, law in Section 8,1) and deficiency relief, con- 
tracted 135 

Rules power to frame, vested in the Central Board '* 


of Revenue ... 256 

Rule, of law in Section 8tl), without exception ... 134 

Rules and notifications, interpretation of terms used 


in 

RoIm for computation of profits rules for, Schedule 1... 
Rule, law in Section H( I ), only exception to 
Rule, as to H. 7 

Rttlee for computing average amount of capital 
employed in business 

Rules in Schedule HI, to be read with Section 9 
<rf the B. P. T. Act ^ 

Sale o( shtp— by shipping company is business 

'Sadaltod*— meaning of 

443ldMUM~~sod prinotpsl of Tooome.tax and B- F. Tax... 
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257,282 
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— of Section 14 (3) 
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— <rf Rule 4 (1) 
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— of Rule 2 (1) proTisio 
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-i-of Section 14 (4'' 

184 

— of Role 1, Scbedole III 
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^ — of Section 16 
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— ^f Role 4 (6) 

272 

<— of provisio to Rale 3 Schedule II 

288 

— and illustration of Role 4 

296 

— of Section 13 
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^cop*. of Role C Schedule III 

298 

— of Rule 4 

269 

— of Section 18 

227 

— ci Sectioh 25 

247 

— of Section 26 

261 

— of Role 6 Schedule 11 
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— of Section 12(2) 

... 169,170 

—ci Section 17 

...227,228 

—of Section 27 

... 256.257 

—(of Rule 6 Schednle 11 
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—of Rule 2, Schedule II 
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— ot Section 24 
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~«of Role 1, Sebedoie I 
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— of Section 1 1 

.. 161,162 

—of Role 7 
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—of Section 16 
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-of Rule 3 Schedule II 

... 287,288 

—of Rule 3(2) hehedole II 
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— ot Rule 6 
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4 — of Section 22 
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— of Rule 9 
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— of Rule 1 Schedule 11 
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— of Section 10 
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— ot Rule i. Proviso 2 
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^of SectKHl 14 
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— ef Section 9i4) 


“-of Section 17 
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Scop# of 8«ction 11(2) ... 166,166' 

~of Section 23 ... 243 

•^oi Rale 3 Sebednle III ... 296 

— of Section 12 ... 167, l63 

Second appeal, lies ivhen .... 2*24 ' 

Soction 9(3) & 9(t), provision of, obstruction between ... 149 

Separately, computed in Rule 1, import and meaning 

of ... 269,260* 

Series of companies, explanation of Rule 2 Schedule 
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capital exi»enditure, not deductible 

Lnttino-out bouses on rent & collecting rent, if 

... 146,147 

baatneaa 

LUbility of agent, under Section 31. Finance Act. 1916 86 

-contingent, not an admissible deduction ••• 44.4^5, 

—of English regular agent, making contracts m ^ * 

England . * ' - 

.-4a »y demumge, discharge of, by rendering service 44.4& 


31,32 



Stmreof Imnut von Bam 11 


VAOBft 


^79 


X i aiit v d Company, carrying on aoctionaen’ 

buifneaa, carried on by a limited compmay not 
exempt from Exo«» Profits Doty 

Loan 6n difference price paid by members of a 

* motoal trading association for goods pmobased for 
the sssooia^n, dedoctible 

— ^oansed to goods by accident, made good in sabeeqnent 
^ year, dedoctibiliiy, aoooonting period 
^-adjustment of 

— or damages for breach of contract, date of aceroal, 
date of breach 

^incorred in shape of penalty under Customs Act not 
deductible from profits 

— doe to cost oS conversion, of plant A works not 
deductible 

— <m ship partly insured, not a deductible expense 
— capital, not deductible, .. 

— on tinplates, incurred by a Biscuit company, not a 
deductible item 

—on forward contract not deductible 
Lninp som paid to retiring director, not an allow* 
able deduction 

— agreed as the difference between maihet price on a 

* particular date and contract price under forward 
contracts, not an ascertained sum dedoctible 

Managing neutral steamships, for remuneration, 
during war, not a 'Separate busineas’ not exempt 
from Exceea Profits Duty 

Marlcatvalnn meaning of, for purposes of stoelc 
valuation ... 

Manny expended for benefitc of oompensatiott p^ 
to employeea for loss of office ia not 
—expended for benefits of frrade, pensions are not 
Moninn invested by partnership boaineaa, in sbaree 
^ of pubib Contpaniea, in War loans de 0ofl. 
S«|pimtiM 4 loans to private indbridnai are all 
*eap«tal employed in buiaaas * . 

Itahacn of Kxeeat PwdMa Duty 


. 68,64 

. 53,54 

. 56,67 

. 117,118 

. 51,62 

31 

. 24.26 

. 86,86 
. 2fr 

. 50,61 

88 , 39 ^ 

. 27,28 

48 

65,68 

61 

40.41 
. 40,41 
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!!•# bvuiiMWt puoflt* ol original bosineag not to be 

* ooneidered for adopting pre-war atandard 

• — eompany isaning abarea and debentntea of ita own, 

carrying on trade or bnaineaa 
NoB'Maidant aaaeasment of, throngh agent 
— aaaesaability of under S. 31 (2) Finance Act, 1916 .. 

— liability of, through agenta 
— aaaesaability of, through agents 
Notio* aa to 6nal determination of Excess Profits 
Duty by mutual agreement 
—under Section 38 (3) Finance Act 1915, served, 
liability of person served undetermined 
Objnct of liability, the business & not a person 
OHicM or employment lemunerated by commission 
not within excepted business 

— or employ mente excepted from Excess Profits Duty. 
OpportimitT, fresh, to produce evidence and in- 
formation. given by remitting the case 
Patents, profits from sale of, assessabihty to Excess 
Profits Duty 

Paymant for difference in price due to reduced rates, 
profits assessable 

Panalty {laid for an offence under Customs Act, not 
an allowable de^iuction 
Paiisions. not admissible deduction 
— payable in lieu of annuity — not an allowable 
deduction 

Pazoaotaga standard, refusal by Inland Commia- 
aionera to adopt, appeal lies 'to Special Commis- 
aionera 

Panoaal qualifications, element of. lacking in busi- 
nesa. buatneaa not exempt 
Plaoa of aasessmeot of foreign possessions 

Pvamittia receivisi from transfer (sale) of coal con- 
tiracta, aswHMable to Excess Profits Duty 
P>a*wat trade year, absence of basis of assessment 
to JSxeoM Profits Duty 

^‘‘-Standard, a d op tion of. for computation of profits, 
whAfi thrae pre-war trade yMta, ia correct 
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80.81 

134,136 
.8.28,486* 
83 . 
83 

89,90 I 

. 77,78 

77’ 

153 

160 

140 

37 

.. 99,100 

a 

126* 

.. 31.82 

40,41 

.. 119,120 

.. 10,11 
.. 86, el 

93 

.. 46,47 

... as 

98 . 
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PM*waT standard of profita, (X>mpatation of, bonus paid ' 
to dircxitora not deduotibla ... 28 

fldacipal, direct taxation of, in respect of trade exer> • 

cised in United Kingdom ... 82 

•''PxooMdiags for recovery of any sum” in B. 24lS) 

of Buies under Section 18, meaning of ... 154, ISS 

Piofosaion or Business, question as to, one of fact ... 57.68 

ProfMninma ^excepted, qualifications of ... 149,130 

Profits assessable, date of accrual of ... 108,102 

—of trade of a party intending to retire from business, 

asaessal^ity 138.132.140 

— of Syndicate formed to acquire concessions and rights 131,132 
— from ‘turning over mill' iransai^ion. a trade ... ' 101 

— from ‘turning over mill' assessable to Excess 

profits Duty ... 101 

— from hire ot ship to Admiralaty. aaaessability of 95.96 

— of a publisher of magaxine, assessible to K. P. D. ... 62.70 

—assessable to Excess Profits Duty computation of ... 117,118 
— of trade, deduction from compensation paid for un> 

expired oontract i.<i not an allowable one . . 38 

Place of contract, exercise of trade ... 85 


Profits accumnlated, not capital employed m business 26,27 
— assessable to Ioc.>iae*tax Excess Profits Dnty 


« repaid is 110.111,113 

— of Editor of magazine not assessable to Excess 

Profits Doty ... 69,70 

— of mannfacioring chemist and herb-growing com- 
pany, exempt as profits from “hasbandry" ... 70,71 

— of surplus stocks at close of pool and interests 

therein, assessability ...98,94,95 

— assessable ... 98 


VrorisiOD for a future unascertained loss to stock 


valnation, method of valuation not oorre<^ ... ^ 

— of coal transactions, sssessability to Excess Profits 

Dnty ... 46,47 

^frora isoisted tcansaefion, when sssessabls to Excess 

P^its Duty ... 140,141 

-fiom singls trsmacfion. sssenability of, io Exosss 
Profits Duty ... 10»,U<k 
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ffiuvlsion from m 1« by non-resident not received in 
• United Kingdom exclnded from skssessment 
—of original bnsiness not available, adopting pre-war 
standard in respect of new business 
— share of, not interest on loan 

— re^ipt of, in England, in agent’s name, assessability 
for Excess Profits Duty purposes, computation of 
—of Fire Insurance broker, assessable to Excess 
Pmfits Duty 

— from sale of patents, assessable to Excess Profits Duty 
— exclnded under Hection 39 (c) by arrangement with 
Itevenue, (Inland Commissioners), relief m terms 
of arrangement 

'Purchaan annuity', meaning of 
Profits of trade or business, date of accrual of 
Oaastion of law involved, reference ti High Court ... 
Escaipts of fixed annual rent Uigether with tran.sfer 
fee. interest and dividends, profits assessable to 
Excess Profits Duty 

— from annual payments male by Secretary o( Stale, 
diB{X)sing of and dividing pmfits, carrying on trade 
or business 

—of part of price by way of niyalty by an old com- 
pany, profits not assessable to Excess Profits Duty 
— of interest and royalties by a syndicate is trade or 
business 

BacixiQ income from, if profits liable to Excess 
Profits Duty 

B«f«r«ac« tu High Court, question of law fit for 
B*li«f under Section 38 (3) Finance .\ct, 1915 
R«m«dy under Section 3 h (3), nature of 
— Under Kesetion 3S (3) not available m case of change 
of ownership 

Rannufliatioa of director by way of commission, 
assessability of ^ • 

— deductibility of, from profits 
—for mabagtiig steamship and for acting as slup- 
iiP^iera, n(^ exempt fe^m Excess Profits Duty 
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77 
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66,67 
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23,24 

123.124 

159 
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136,137 

130.131 

131.132 

155,156 

158,169 

63 
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jRmnaneTAtioB of Manager, qaealion jarisdiotioa of ‘ 

Inland Commissionais ... . 8S* 

— paid to Manager, not an allowable deduolton ... S3 

<fUipayiiiniit of Excess Profita Doty to be treated 

as prcrfits assessable, intention of legislatnre ... 79,80 

—of Excess Profits Doty, profits assessable to Income- 

tax 110,111,119 

—of Excess Profits Dnty, as in case oi profits .. 78,70 

— oi Excess Profits Dnty, doe to deficiency, ▼alnation 

of stodc for the pnrpose 68,59,60,61 

— of Excess Profits Doty to be treated as profits as- 
certained, not a factor for ascertaining the same ... 79,80 

— of Excess Profits Doty, claim to under Section 38, 

(3) and (36) when does not lie ... 62,63 

— of Excess Profits Duty, in case erf loss ... 78,79 

—erf Excess Profits Duty, on ground of deficiency 

claim for, by son, not allowed ... 62,63 

Rnannrn to meet contingencies not in fact arisen 

daring the acconntiog period, not deductible ... 43 

ikn^sna of Port of London Authority, from dues 
and rent on shipping and rates and charges for 
aoeommodatiem and serricee. from ware-housing 
t goods, rents of properties, railway rates, tolls, 
dredging licences and registration fee etc., profits 
ssseasable to Excess Profits I>oty ... 128,129 

Biglilis and liabilities as to Excess Profits Duty, if 

can be displaced by agreement ... 78 

Boynltjr raceteed in respect of patents, asaeasability 

to ExoeM Profits Doty ... 99,100 

^loyaliiM* raoeipit of by inTentor, profits not a sses s 

lUrfe to Excess l^rofits Daty ... 133,134 

SaUiir, sum paid in excees <rf to a director, not 

deductible for Excess Profits Ihrfy parposes ... 28 

' ^olo aebvitiss, ttdating to. if may amoant to trade 

oejmiiatm ... 140,141 

— of *s1m 9 4»d of ttsehtnsry, pra^ Iron 

MseMsUe to Ssoess Profit* Ottfy 
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SaU of btuineM, person enfeitled to relief, nnder 

Section 88^8), Finance A.ct, of 1916 ••• 48,49 

SoopG of Section 81, Finance Act of 1915 >>• 91,92 

— ot Section 81(6), Finance Act, 1916 ••• ^ 

—of Section 51, Finance Act, 1916 ••• ^ 

— of Section 39, Finance Act, 1915 ••• 151 

— of Section 86, Finance Act, 1915 54,55 

— of Section 38 (3), Finance Act, 1915 ••• 6® 
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— of Section 31 (2) Finance Act, 1916, as to 

non-residents • ■ ■ sS 

— of Section 19, Excess Profits Duty Act, 1919 . • i57 
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Set-off principle of, inapplicable to Excess Pii)fit8 Duty 122,128 


Shares held in companies, deductible in computing 
‘Shop rights* purchases, income from, assessable 
to Excess Profits Duty 
— rights'*, meaning of 

Special circumstance justifying condoning delay in 
submitting statement of case, instance of 
— Commissioners, jiower of, as to cnhancetuent of 
assessment on apfieal 

Specific Relief Act, Section 45, applicability, English 
and Indian Law 

Standard pre-war, computation of 
— profit and percentage point of, appeal lies 
-pre-war. computation of 
— of Charge of Excess Profits Duty 
SCatfng fhe oaae, duty of. rests with the Court 
Statement of case, delay in filing within tim^, 
be condoned in special ctroamstances 
—of caae, banding over of, to Inspector of Taxes 
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Steamahfp oompaoy holding certain trsasnrf 
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Sicock in bandi andelivered goods ander forward 
contracts is not 

— in-trade, valuation of, for purpose of repayment of 

Excess Profits Doty 58,59,60,61 

-in-trade, date of sale, for computation of Excess 

Profits Duty ... 120,121 

— in-trade valuation of correct method, cost price or 

market value 61 

Subsidiary company, not entitled to deduction of 

Excess Profits Duty paid by the principal company 55,56 

Sums paid by a steamship company to a Mutual 
Insurance Association in response to calls, if 
, payments made for purposes of trade ... 36,37 

— received from under-writers for loss, nature of 

receipts, period of accounting ... 67 

Syndicate can carry trade or business . 131,132 

Tazin 9 Statute, interpretation of ... 92,93 

Territorial juriadiction, law as to ... 93 

Trade what is 133,134 

Trade or business, letting of ship on hire to 

Admiralty is ... 96,97 

— or business, carrying on of, by a company holding 

investments ... 1.36 

—or business, carrying on of ... 134,135 

^exercised in England, object of Legislature ... 88 

— or business, old company's income from royalty 
•for working ... 130,181 

—exercise of, by non-resident in United Kingdom ... 86 

— exercise of, facts constituting ... 84,86 

Trading expense, costs of assignment of bond, is not 55 

Treaaury Bills exclusion of, from capital employed 

in business ... 16 

— Bills, investment in whether capital, question one 

of fact ... 15.16 

lonLing over mills', what is ... 100 

Valuation of stock-in-trsde for purpose of repayment 

Exc^ Profite Duty, method of 58,50,60,63 

Voluntary Disposition, meaning of .63 

•War Loan holdings, investments of ... 14,15 

•..-^holdings, deduction of, from capital employed in 

l>u5inesB , . 14 

— ^elusion (d, from capital employed in businsss ... ^5 



